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STATEMENT OF THE CASE

This proceeding was commenced and conducted pursuant to the compulsory arbitration

provisions of the Satellite Home Viewer Act ("SHVA") of 1994, 17 U.S.C. $ 119(c)(3)(A);

Chapter 8 of the Copyright Act, 17 U.S.C. $ 801 et. seq. (1994 8'c Supp. 1995); and Copyright

Arbitration Royalty Panel Rules and Procedures, 37 CPR Part 251 (1996). It is the task of this

Copyright Arbitration Panel ("Panel") to set the statutory compulsory license fees for the period

July 1, 1997 through December 31, 1999, which shall be paid by satellite camers to copyright

owners for the rights to retransmit television broadcast signals to home satellite dish owners for

private home viewing.

Pursuant to 17 U.S.C. $ 119(c)(2) Zc (3), the Library ofCongress ("Library") established a

period ofnegotiations between copyright owners and satellit. carriers for them to reach voluntary



agreement upon the rates for the statutory compulsory license. The Library also established a

schedule for the initiation of an arbitration proceeding with respect to those parties who failed to

reach a negotiated agreement, including the filing of written notices of intent to participate; the

conduct of prehearing discovery; and the filing of "written direct cases". 61 Fed. Reg. 29573

(June 5, 1996). By Order dated October 29, 1996, the Copyright Once'stablished an amended

schedule, which was further amended by Order dated December 12, 1996.

The parties apparently failed to reach agreement and, pursuant to 37 CFR $ 251.43, they

filed Notices of Intent to Participate by August 30, 1996, and written direct cases by December 2,

1996. The following copyright owners file written direct cases: the Joint Sports Claimants

("JSC"), representing national sports associations including Major League Baseball, the National

Basketball Association, the National Hockey League, and the National Collegiate Athletic

Association; the Public Television Claimants representing the Public Broadcasting Service

("PBS"); the Commercial Network Claintattts ("Commercial Networks"), representing the

National Broadcasting Co., Inc. ( NBC"), Capital Citiea/ABC Inc. ("ABC") and CBS, Inc.

("CBS"); the Broadcaster Claimants Group ("Broadcaster Claintants"), representing certain

commercial television stations whose signals are retrattsmitted by satellite camers; the Program

Supplier Claimants ("Program Suppliers"), representittg various copyright owners of theatrica

movies, made-for-television movies, television series and television specials; the Music Claimants,

representing the American Society ofComposers, Authors and Publishers, Broadcast Music, Inc.,

'itle 17 U.S.C. $ 801 (c) provides that "[t]he Librarian ofCongress, upon the
recommendation of the Register of Copyrights, may, before a copyright arbitration royalty panel
is convened, make any necessary procedural or evidentiary rulings that would apply to the
proceedings conducted by such panel."



and SESAC, Inc.; and the Devotional Claimants, representing various owners of religious

programming. These copyright claimants shall be referred to collectively as the "copyright

owners". Satellite carriers filed two written direct cases. One case was filed by the Satellite

Broadcasting 4 Communications Association ("SBCA"), representing AlphaStar Television, Inc.,

BosCom, Inc. (added by Notice of Amendment Gled on June 27, 1997), Consumer Satellite

Systems, DirecTV, Inc. (a division ofHughes Electronics Corp.), EchoStar Communications

Corporation, Netiink USA, PrimeStar Partners L.P., PrimeTime 24 Joint Venture, Southern

Satellite Systems, Inc, and Superstar Satellite Entertainment (a division ofUnited Video Satellite

Group, Inc). Advance Entertainment Inc. was originally represented by SBCA but deleted by

Notice of Amendment filed on June 27, 1997. These carriers shall be referred to collectively as

the "satellite carriers". The other written direct case was filed by American Sky Broadcasting

L.L.C. ("ASkyB"), an entity that has purchased satellite orbital slots and plans to provide satellite

delivered programnmtg later this year.

Pursuant to 17 U.S.C. $ 801(c) and 37 CFR g 251.45, the Copyright Office ruled upon ail

prehearing motions and objections until the Panel was convened. The Panel convened the

administrative hearing on March 4, 1997, and pursuattt to 37 CFR $ 251.47, the parties presented

their direct oral cases and concluded them on April 16, 1997. By joint motion, the parties moved

for waiver of rebuttal cases and for an opportunity to present finai oral argument. Pursuant to 37

CFR $ $ 251.42 and .43, by Order dated May 2, 1997, the Panel cancelled rebuttal cases and

established a revised schedule for submission ofproposed findings of fact and conclusions of law

("PFFCL") and presentation of finai oral argument. On May 23, 1997, PBS and JSC filed

separate motions which were tantamount to motions to dismiss the case if ASkyB. Because



these motions were potentially dispositive with respect to ASkyB, and because other copyright

owners advanced similar arguments in their PFFCL, by Order of June 24, 1997, the Panel

deferred the motions for final oral argument and reserved ruling until issuance of this Report.

Pursuant to 37 CFR 251.52, in accordance with the Panel's Order, the parties Gled PFFCL by

June 6, 1997 and Replies by June 27, 1997. In accordance with our Order of July 18, 1997,

SBCA Gled a revised PFFCL on August 4, 1997. By Order ofAugust 6, 1997, the separately

filed Reply PFFCL ofEchoStar was stricken fi'om the record. Oral argument was heard on July

18, 1997 and the record was formally closed by Order dated August 14, 1997.

The Panel's task is to set the statutory compulsory license fees for the period July 1, 1997

through December 31, 1999, which shall be paid by satellite carriers to copyright owners for the

rights to retransmit television broadcast signals to home satellite dish owners for private home

viewing. To that end, Congress has directed the Pand to set fees that "most clearly represent the

fair market value of secondary transmissions" (retransmissions) of broadcast

signals.'ISCUSSION

AND FINDINGS

Exhibits

A description of the status and admissibiTity of all hearing exhibits, in accordance with

'ection 119(c)(3)(B) actually appears to prescribe criteria in addition to the fair market
value criterion of $ 119(c)(3)(D). However, before the Panel was convened, the Copyright OfBce
ruled that Congress had clearly intended to repeal the language of (cx3XB), which originally
appeared in the 1988 SHVAs to be replaced by the language of (cx3XD). Instead, due to a
scrivener's drajRing error, the old language was retained and the new language was erroneously
codified as 17 U.S.C. $ 119(c)(3)(D) (1994). Order ofCopyright Once, Docket No. 96-3
CARP-SRA (January 6, 1997).



agreements of the parties and Panel Orders of May ld, 1997 and August 14, 1997, is attached

hereto as Appendix l.

Witnesses

JSC presented written and oral testimony of four witnesses: James Michael Trautman,

Senior Vice President and Director ofBortz k Company; Edwin S. Desser, President, NBA

Television and New Media Ventures; Robert W. Crandail, a Senior Fellow in Economic Studies

Brookings Institute; and Lawrence Gerbrandt, Senior Consultant, Kagan Media Appraisais,

Senior Vice President and Senior Analyst, Paul Kagan Associates.

PBS presented written and oral testimony of two witnesses: John F. Wilson, Senior

Director ofProgram Scheduling and Editorial Matmgement, Public Broadcasting Service; and

Linda McLaughlin, Economist and Vice President, National Economic Research Associates.

The Commercial Networks presented written and oral testimony of three witnesses:

Thomas P. Olsons a partner at the law Grm ofWilmer, Cutler 8r, Pickering; Alan Sternfeld,

Executive Vice President, ABC Entertainment; and Bruce Owen, President, Economists, Inc.

The Broadcaster Claimants presented written and oral testimony ofWilliam GrafE,

Director ofProgramtning, WPIX, a New York City broadcast station.

The Program Suppliers presented written and oral testimony of two witnesses: Marsha E.

Kessler, Vice President, Copyright Royalty Distribution, Motion Picture Association of America;

and Allen R Cooper, Vice President, Motion Picture Association of America.

The Music Claimants presented no testimony.'he

Devotional Claimants presented written and oral testimony ofDavid Hummel, an

'ee Order of Copyright Once, Docket No. 96-3 CARP-SRA (February 12, 1997).



independent marketing consultant.

SBCA presented written and oral testimony of four witnesses: Gerald L. Parker, Vice

President of Programming and Legal Affairs for Superstar Satellite Entertainment, Of5cer of

Superstar/Net}ink Group, L.L.C.; Thomas A. Larson,'resident, Cable Data Corporation; John

R. Haring, a principal in Strategic Policy Research; and Harry M. Shooshan, III, also a principal in

Strategic Policy Research.

ASkyB presented written and oral testimony of two witnesses: Preston R. Padden,'hen

Chairman and Chief Executive Ofhcer, ASkyB; and %illiam B. Shew, Visiting Scholar, American

Enterprise Institute.

Indust Bae& und

Under 17 U.S.C. $ 119, television broadcast stations are categorized as either "network

stations" or "superstations". Network stations are broadcast stations which are licensed by the

Federal Connnunications Commission ("FCC") to provide television service in a particular local

market and are (1) owned-andwperated by, or sBliated with, a commercial television network or

(2) a noncommercial educational broadcast station. 17 U.S.C. $ 119(d)(2); Tr. 156-5T.

Superstations are broadcast stations which are licensed by the FCC to provide television service in

a particular local market and are not network stations as de8ned above and are secondarily

transmitted by a sateHite camer. 17 U.S.C. $ 119(d)(9). A "secondary transmission" is the

'r. Larson's "written testimony" originally appeared as a "deciareon" attached to Or.

Haring's written testimony. However, the parties ultimately agreed that Mr. Larson would testify

orally. Tr. 2894-97.

'i parently, Mr. Padden is no longer associated with ASkyB but his testimony continues

to represent the position ofASkyB. See ASLyB PFFCL pg. l.



further transmitting (retransmitting) of a primary broadcast transmission. 17 U.S.C. $ 119(d)(7);

17 U.S.C. $ 111(f).

The Commercial Networks purchase and produce programming for distribution through

their owned-and-operated local stations and local network station afEiates. These local stations

receive the prograttttning "feed" by satellite, add their own progratntning, and then broadcast the

signai over-the-air to viewers &ee of any charge. Commercial Networks pay their afEiates to

distribute their programming which contains network national advertising. Tr. 2064-68, 3226.

In accordance with their afFiliation contracts, the local network afKiates also sell a certain amount

of local advertising which is also inserted into the signai that is broadcast locally. 7R 2070. The

Commercial Networks and their local aKliates rely, almost exclusively, upon the sale of the

national and local advertising as their sources of revenue. Tr. 501, 678-9, 1842, 2070.

Superstations also produce and purchase programming and, relying primaril upon advertising

revenues, broadcast their signai &ee over-the-air. Id. Noncommercial public television stations

also broadcast their signai &ee over-the-air, but are faced by direct government funding,

corporate underwriting, and viewer contributions. Tr. i268-70.

Cable networks are channels ofprogramming originally developed for distribution to cable

systems but are now also delivered to subscribers by satellite camers and other subscription

television distributors ("multichannel video program distributors"). 5'ritter taaimony Prereinafier

'W'. ") of Traurmcm, pgx 15-16. Over 100 cable networks are available for distribution today.

The vast majority of these cable networks present "niche programming" designed to appeal to a

narrow audience but some ofFer more general progratnming calculated to reach a broader

audience. Tr. 163-65. I nlike broadcast stations, cable networks are not subject to statutory



compuisorv licenses.'icense fees for carriage of cable network signals are established through

free market negotiations. Tr. 168-69.

Satellite carriers "uplink" and then deliver video progratttming services directly to satellite

dishes located at subscribers'omes. This manner ofdelivery is known as "direct-to-home"

("DTH"). Tr. 122-24, 2265. Pursuant to SHVA (1988), the satellite carriers have been paying

compulsory license fees semi-annually into a fund maintained by the Copyright Ofhce for the

rights to deliver (retransmit) network station and superstation signals to the DTH market.'7

U.S.C. $ 119(b)(1). Entities that have proprietary interests in the progranuning contained in the

retransmitted signals (copyright owners) are entitled to portions of the royalties and, ifunable to

agree upon their respective allotments, may participate in separate royalty distribution

proceedings. 17 U.S.C. $ 119(b)(4). The satellite distribution technologies used by the satellite

carriers are among several multichannel video program distribution technologies which are

available, or soon to be available, to the public. The other technologies include cable television,

multichannel multipoint distribution service, local multipoint distribution service, satellite master

antenna television, and local exchange telephone carriers. JSC Ex@ IB. Multichmmel video

program distributors ("multichannel distributors"), such as the satellite camers, sell packages of

multichannel video progranlning directly to subsctibers or through third party packagers and

distributors. TI'. 226648. Cable television operators are the dominant distributors of

'atellite carriers may retransmit broadcast station signals by paying prescribed fees under
a compulsory license (without obtaining express consent of the progranMtung copyright owners)
pursuant to 17 U.S.C. $ 119 and cable operators do so under $ 111.

'he original SHVA (1988) prescribed license fees of$0.03 per subscriber per month for
network station signal and $0.12 p;r subscriber per month for each superstation signal that each

satellite carrier retransmitted to an individual DTH subscriber. Tr. 580&1.



multichannel video programming. Of ail subscribers receiving packages of multichannel video

programming in 1996, 89% received their programming from cable operators. JSC Erh. IB pg. 5.

Satellite carriers deliver similar packages of programming to their subscribers, with greater

channel capacities, but have captured less than 10'Io of the multichannel video market. Id; 8'.T. of
Trautman pg 6; 8'. T. ofParker Erk JP-F.

SateHite camers deliver DTH services by two means. The home sateHite dish industry

("HSD"; also known as the "C-band industry") uses the low-powered C-band frequency to

transmit (or, in the case of a broadcast station signal, rerransmit) progranuning &om satellites to

subscribers'-band dishes. These HSD dishes are large and steerable for reception of multiple

programming services &om multiple satellites. Tr. 122-23, 2264-65. HSD camers include

Advance Entertainment Corp., Consumer SateHite Systems, Netlink USA, PrimeTime 24 Joint

Venture, Southern SateHite Systems, Inc., and Superstar SateHite Entertainment. 8'.T. of
Trautman pg. 7 (the method of delivery utilized by BosCom is not reQected in the record). The

more recent, direct broadcast satellite industry ("DBS") uses the medium, or high-powered, Ku-

band &equency and obtain progratnming &om either C-band sateHite sources or ground

transmission. It uplinks the prograntming &om the source to transponders on a sateHite and then

dowttlinks to individual subscribers'BS dishes. The DBS dishes are much smaller (18"-36"

diameter) than HSD dishes and are Bxed in place to receive a package ofprogratnnnng services

from an individual DBS sateHite. Tr. 123. DBS services also deliver a digitalized signal for

higher resolution pictures than those delivered by HSD, cable and other analog services. Tr. 187.

DBS carriers include AlphaStar Television, Inc., DirecTV, Inc., EchoStar Satellite Corporation,

and PrimeStar Partners, L.P. ASkyB also intend, to operate as a DBS camer. 8'.T. of Traumum
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pg..". The number of subscribers to HSD services has stabilized, and may be declining, while the

number of subscribers to DBS services is rapidly growing. Id at 9: Tr. '288.

Histo of the Cable and Satellite Statuto Licenses

Prior to 1976, cable operators retransmitted broadcast signals with no copyright liability.

Teleprompter Corp. v. CBS, Inc., 415 U.S. 394 (1974). In 1976, Congress enacted the Copyright

Act of 1976, which established copyright liability for retransmission ofbroadcast signals but

concomitantly provided cable operators a compulsory license and prescribed formulas for the

payment of compuisory license fees. 17 U.S.C. $ 111. The license fees are calculated by a

percentage ofcertain deQned revenues of cable operators and are paid to the Copyright Of5ce

semi-annually and ultimateiy distributed to copyright owners through distribution proceedings.

17 U.S.C. $ 111(d)(3). Under the Section 111 compulsory cable hcense, cable operators do not

generally pay any copyright license fees for the retranMnission of local broadcast signals'. They

are assessed one "distant signal equivalent" or "DSE" for each dist+at'ndependent (superstation)

signai and on~uarter of a DSE for each distant network signai that they retratmmit to

subscribers. Tr I09I-92, 2930-3I. This 4:1 ratio of license fees, for retransmitting distant

superstation signals vis~vis dist'etwork station signals, reQected a determhetion by

Congress that the copyright owners ofnetwork programs had already received full compensation

for nationwide distribution when they sold the rights to the networks. At the time section 111

was enacted, network progranmting constituted approximately 75% of the broadcast day ofa

typical network aBiliate and non-network progranmnng (local news, syndicated programming,

'etransmission ofa broadcast station signal back into its local broadcast market.

'etransmission of a broadcast station signal to an area outside of its local market.
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etc. ) comprised about 25".0 of a tvpicai network affiliate. Accordingly, Congress reasoned that

only 5".0 of the network affilia signal should be compensabie. 1988 SHVA Rep. at 22-23; Tr

J093, 3483. In short, cable operators pay no copyright license fees for any network

programming, local or distant, and generally" pay no license fees for any retransmission of local

broadcast signals. 17 U.S.C. $ 111(d); Tr. 464, 657, 3485. However, they are also subject to

various regulatory obligations which do not burden sateuite carriers including syndicated

exclusivity rules under 47 U.S.C. $ 534(b)(3)(B) and must carry rules under 47 U.S.C. $

534(b)(1)(B). Tr. 38lZ-i3, 3985-86.

After satellite carriers began retransmitting broadcast signals directly to subscribers,

Congress enacted the 1988 SHVA to provide a compulsory copyright license for the

retransmisson ofdistant" broadcast signals by satellite carriers. The general purpose of the

satellite compulsory license appears similar to that for cable operators but contains signi6cant

differences. To protect the unique relationship between broadcast commercial networks and their

affiliates, section 119 restricts the retransmission ofnetwork signals to "unserved households"

17 U.S.C. $ 119(a)(2)(B). An unserved household is one that cannot receive a signai of Grade B

intensity, as de6ned by the PCC and did not subscribe to cable in the previous 90 days. 17 U.S.C.

$ 119(d)(10)(B). Areas which contain large concentrations ofunserved households are known as

"white areas". Tr. 580. Congress recognized that the ability ofcommercial network-afBliated

" In the rare circutnstances where a cable operator does not retransmit any distant
broadcast signals, it must pay a minimum license fee. 17 U.S.C. $ 111(d)(1)(B)(i).

" Satellite carriers did not possess the technology to retrattmit local signals and SHVA
did not address the issue. 17 U.S.C. $ 119. ASkyB claims to be developing the technological
capacity to retransmit locul Broadcast signals and has asked the Panel to set a separate rate
structure for local retransmissions. Tr. 3575-77.



stations to generate advertising revenue would be compromised if satellite carriers were permined

to simultaneously deliver identical network programming from an out-of-local-market affiliated

station to the local market served by another af51iate of the same network. H.R. Rep. No. 100-

887, pt. 2 at 20 (1988). Unlike the cable compulsory license under section 111, the satellite

compulsory license under section 119, prescribes fees based upon the number of subscribers. The

originally prescribed fees of $0.12 per subscriber per month for superstations and $0.03 per

subscriber per month for network stations were intended to approximate the license fees paid

under section 111 for retransmitting similar distant signals by cable operators.'r. 733, 735-37,

l082. While no license fees are required of cable operators under section 111 for the network

prograniming portion of commercial network station signals that they retransmit, network

programming is compensable under section 119." Finally, the section 111 cable license appears

" Under the cable compulsory license statute, commercial network programming is

explicitly non-compensable. 17 U.S.C. $ 111(d)(3). By contrast, all network progranuning is

compensable under SHVA See section 11.9(b)(3) (fees shall be distributed "to those copyright
owners whose works were included in a secondary transmission ... made by a satellite carrier.");

1989 Satellite Carrier Distribution Proceeding, 58 FR 20414 at 20416 (May 3, 1991) ("copyright

owners ofnetwork programs are entitled to participate ... in the distribution of the satellite carrier

fund."); see also 1991 Sateuite Carrier Rate Adjustment Proceeding, 57 FR 19052 (May 1, 1992)

(discussing declaratory ruling cited above). However, when etiacting SHVA, Congress curiously

maintained the 4 to 1 ratio of license fees, adopted 6om the cable statute. Apparently, Congress

attempted to mechamcally duplicate cable rates without considering the disparate copyright

treatment accorded commercial network programtning under the two statutes.

" Sr@ note 12, supm Arguably, this disparate copyright treatment is reconcilable. The

original reasoning applied by Congress, for treating network progratntning as noncompensable

under section 111, does not precisely apply to satellite caniers. Cable operators generally

retransmit commercial network signals to areas where the network signal is available over-the-air.

Accordingly, copyright owners were already idly compensated when they sold the nationwide

rights. More precisely, the copyright owners sold the network the rights to broadcast to ail

markets served by that network. By contrast, satellite carriers generally retratismit network

signals only to white areas (unserved by the network) for which rights were not previ ousiy sold.

However, this explanation is not Scaly satisfactory because cable operators may retransmit
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permanent while the section 119 satellite license is temporary by its own terms and was originally
scheduled to "sunset" in 1994. 17 U.S.C. ) 111; 17 U.S.C. ) 119 (1988). The 1988 SHVA also
provided for an adjustment of the originally prescribed rates, to be effective Rom 1992 until
sunset in 1994, through an arbitration proceeding before a panel ofarbitrators whose findings
were subject to review by the Copyright Royalty Tribunal." 17 U.S.C. $ 119(c)(2)(D) (1988). A
panel was convened in 1992 to adjust the rates in accordance with the multiple criteria

enumerated under the 1988 section 119(c)(3)(D)." The Copyright Royalty Tribunal adopted the
arbitration panel's findings, with one technical amendment, and the royalty rates established by the
panel have been eQ'ective since May 1, 1992. 57 FR 19052 (May 1, 1992). Under the 1992

adjusted rates, satellite carriers pay $0.175 per subscriber per month for retransmission ofa
superstation signai, unless all of the programming contained in the superstation signal is Bee 6om
svndicated exclusivity protection under FCC rules ("syndex-prooP superstation si~ '.) in which'I

case the satellite carrier pays $0.14 per subscriber per month; and $0.06 per subscriber per month
for network signals. Id. Under the 1994 SHVA, Congress extended the section 119 satellite

compulsory license until December 31, 1999; authorized a rate adjustment arbitration proceeding
before this Panel to set new rates e8'ective

Born

July 1, 1997 until the new sunset ofDecember

broadcast signals to some subscribers located in white areas and satellite camers retransmitnetwork signals to some unserved households located outside ofwhite areas (ag., hilly areas). 17U.S.C. ) 119(d)(10)(B); Tr. 2636.

" Under the Copyright Royalty Tribunal Reform Act of 1993, Congress aboEshed theTribunal and transferred its prior responsibilities directly to copyright arbitration royalty panelswithout any substantive copyright law changes. H.R. Rep. No. 103-286 at 12 (1993).
"See note 2, supra.
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31, 1999; and repealed the former rate criteria, substituting a single "fair market value" criterion."

17 U.S.C. ) 119 (1994).

The Fair Market Value Criterion

Section 119(c)(3)(D) provides as follows:

In determining royalty fees under this paragraph, the Copyright Arbitration
Panel shall establish fees for the retransmission of network stations and
superstations that most clearly represent the fair market value of secondary
transmissions. In determining the fair market value, the Panel shall base its
decision on economic, competitive, and progranuning information presented by the
parties, inciuding-

(i) the competitive environment in which such progriuntning is distributed,
the cost for similar signals in similar private and compulsory license marketplaces,
and any special features and conditions of the retransmission marketplace;

(ii) the economic impact of such fees on copyright owners and satellite
carriers; and

(iii) the impact on the continued availability of secondary transmissions to the
public. (Emphasis added).

Congress'ntended meaning of "fair market value", within the context of section 119, was

the subject of considerable testimony and argument.

The copyright owners are utmnimous in their interpretation of fair market value as the

price that wouId be negotiated in a Bee market setting as compensation for the satellitecarriers'ight

to retransmit network and superstation signals containing the copyright owners copyrighted

programnnng." See, e.g, 'lI'. 1199-1202. They argue that Congress intended to adopt the weil-

" See note 2, supra.

" JSC and the Commercial Networks Rrther assert that thee negotiations ~ould proceed
between sateHite carriers, as "buyers", and copyright owners, as "sellers". JSC PFFCL pg. i6;
Commercial Networks PFFCL pg. 44. We agree that satellite carriers would be "the buyers".

But, negotiations need not necessarily involve copyright owners direcdy as sellers. In those
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established willing buyeriwilling seller definition among economists and in the law." Moreover.

because the meaning is plain, it is unnecessary to examine the legislative history. See U.S. v.

Gon=aies, 117 S. Ct. 1032, 1035 (1997). But, they assert, even if one were to explore the

legislative history of the 1994 SHVA, the plain meaning is reinforced. The copyright owners

further note that the fair market value standard is the single criterion to be applied and the

enumerated list of "information" does not prescribe additional criteria that supplements the fair

market value criterion. The non-exhmtive list of "information", they conclude, must be

considered only for the purpose of "determining the fair market value."

By contrast, SBCA and ASkyB argue that the determination required by section 119

cannot be based upon a "standard" fair market value de6nition." Rather, fan market value is

de6ned by the statute itself and must be determined by applying the mandatory crt'teria. Of those

criteria, Congress intended that "the cost for similar signals in similar private and compulsory

license marketplaces" (the compulsory license fees paid by cable operators under section 111)

should serve as the benchmark SBCA contends that the legislative history reveals that Congress

instances ~here broadcast stations have purchased the rights to authorize satellite carriers toretransmit the entire signals ("cleared" the copyrights for all prognunntmg contained in theirsignals), the ultimate retrattsmission negotiations would likely transpire between satellite carriersand broadcast stations (with no direct copyright owner involvement). Indeed, in this hypotheticalfree market scenario, failure of the broadcast stations to clear the rights ~ould require eachsatellite carrier to negotiate with a myriad ofcopyright owners for each day's signal — anextremely cumbersome and, perhaps impracticable process. See e.g., JSC Exh. 21.

"See, e.g., BFP v. Resolution Trust Corp., 114 S. Ct. 1757, 1761 (1994) (Fair marketvalue means "the price which fa commodityj might be expected to bring ... as between a vendorwho is willing (but not compelled) to seU and a purchaser who desires to buy but is not
compelled..."

"Bur see Tr. 3478 (SBCA witness concedes Congress intended the Panel to apply the
commonly accepted meaning of "fair market value".)
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included the fair market value provision only upon the condition that parity with cable rates was

preserved as the ultimate guideline.

The Panel perceives suf5cient ambiguity-'ith respect to the term "fair market value" to

warrant a review of SHVA legislative history. Our examnation confirms the SBCA-ASkyB claim

that some of the "information" considerations enumerated in section 119(c)(3)(D) were added

through "dif5cult negotiations"" and "hard fought compromise".~ However, while the list of

considerations was ultimately expanded, the unitary fair market standard was never questioned

nor modified. We find no support for the proposition that Congress did not mean what it said.

The legislative history reveals no intent to attach a unique meaning to the commonly understood

and weil-established "fair market value" term. lfCongress had intended the Panel to simply set an

appropriate rate derived fiom prescribed crimria, it could have quite easily so directed. And if

Congress had intended, as SBCA-ASkyB fiirther suggest, that the Panel set a rate that most

closely achieves parity with cable operators, it could have declined to modify the 1988 statute;

included satellite carriers under section 111; or simply so directed. Congress did none of these.

A few legislators expressed their desire to promote viable competition by fostering parity with

cable operators. See 140 Cong. Rec. S14105 (daily etL Oct. 4, 1994). But, the language,

~ See, e.g., Tr 3950-53 (ASkyB witness opines that the Congressionally mandated

considerations are not relevant to a traditional fair market value inquiry). Movnvcr, one can

nabl that Congress created ambiguity when it required the Panel to consider any

particular factors rather than simply directittg the Panel to determine "fair market value . e

market rate, as would be negotiated in a free market, should not vary according to ~Iuch fitctors

are considered.

" 140 Cong. Rec. S 14105 (daily ed. Oct. 4, 1994)

~ 140 Cong. Rec. H9270 (daily ed. Sept. 20, 1994)
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structure, and legislative history of the 1994 amendments to section 119 suggest the Panel is

directed to determine actualfair market value and "in determining the fair market value ... base its

decision ..." upon the non-exhaustive list of considerati ons. We interpret the phrase "base its

decision" to require the Panel to consider each enumerated type of information but, the weight to

be accorded each consideration must necessarily depend upon the quality and quantity of the

evidence adduced and its relative

significance

to a determination ofactualfair market value. All

evidence falling within the enumerated types of information must be considered but evidence

which is more probative offair market value must be accorded greater weight than less probative

evidence. Accordingly, we generaily accept the copyright owners'nterpretation. The Panel

agrees that the fair market value rate is that which most closely approximates the rate that would

be negotiated in a IIree market between a willing buyer and willing seller.

The A re rinte Benchmark for Determinin Fair Market Vulue

Having concluded that Congress intended the Panel to detetmine the "fair market value",

in accordance with its ordinary and generally accepted meaning, of retranstnitted broadcast

signals, we direct our attention to that determination. Numerous witnesses testi6ed regarding the

availability and value (importance to viewers) ofparticular types ofprogratmtting and

progratnnting services; the technologies used; the business dynamics and structure of the various

industries; the Glacial health of the industries; and the general economic models governing each

industry. Witnesses for PBS, JSC, the Commercial Networks, SBCA, and ASkyB also sponsored

economic analyses and testi6ed as to their calculation of "fair market value". Two general

approaches to the valuation problem emerged. The copyright owners used empirical data of

license f~es paid to certain cable networks by multichannel distributors (primarily cable operators)
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for the rights to carry cable network programming. This programming closely resembles

broadcast programming and, presumably, the fees paid were the result of Gee market

negotiations. Accordingly, the copyright owners advocate using these license fees as a valuation

"benchmark" to determine fair market value ofbroadcast signals. The satellite carriers and

ASkyB reject this approach. They urge the Panel instead to focus primarily'pon the license

fees paid by cable operators, under the section 111 compulsory license, for the retransmission of

broadcast signals by cable operators. A brief description of each analysis follows.

PBS Anal sis

Network stations, superstations, and cable networks are ail in competition to be carried in

programming packages for sale to satellite subscribers. Tr. 2656. Basic cable networks, channels

that have typically been included in basic packages of services o8ered by cable operators and

satellite carriers, are the closest alternative to receiving retransmitted broadcast stations available

to satellite subscribers-particularly subscribers residing in white areas. Tr. 163-64, 1612-13. The

PBS expert, Linda McLaughlin, concluded Rom viewer rating surveys that subscriber demand for

broadcast stations was at least as high as the demand for 12 popular'4 basic cable networks and,

consequently, satellite camers would be willing to pay at least as much for the rights to retransmit

broadcast stations as for these 12 popular basic cable networks. Tr. 1617-18. Ms. McLaughlin

used data &om Paul Kagan Associates ("Kagan") reQecting average license fees paid by all

~ The satellite carriers also advance alternative arguments, such as the value ofprimary
transmissions, the history of retransmission consent negotiations and the nature ofcommercial
network-aQiliate relationships, discussed inja, to support a determination of fair market value.

" These 12 basic cable networks are distributed to about 90'/o ofcable households. Tr.
1626. Thr y consist ofAkE; CNN; Headline News; DSC; ESP 4; FAM; Life; MTV; Nick; TNN;
TNT; and USA. 8'.T. ofMcLaughlin Table 2.
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multichannel distributors-'o the I popular basic cable network . T . I 5 8. hs. r. i i-v . She divided the
total license fees by 12 (number of cable networks) and then b th 'en y t e estimated total number of
subscribers.-'his figure was again divided by 12 to determine the average license fee per
subscriber per month. This calculation was performed for the years 1992, 1993, 1994 and 1995
and the results were $0.18, $0.20, $0.22, and $0.24, respectively, reQecting an annuali:ed
increase of 10% from 1992 to 1995. Presuming a continuation of the annuaiized increase of 10%
through 1997, Vh. McLaughlin calculated the projected average license fee for 1997 to be $0.26
per subscriber per month. However, for 1998 through 1999, Ms. McLaughlin utilized an annual
increase of only 4.7%" and calculated the projected average license fees for the 12 basic cable
networks to be $0.2? for 1998 and $0.28 for 1999. This analysis is pr 'sedysis is premi upon a presumption
that sateihte camers are actually paying no less than the average fees paid by all multichannel
distributors for these basic cable networks.~ Accordingiy PBS that $0.2argues . 7 per subsctiber

~ Because cable operators comprise almost 90% of the multichann 1
'd mark (JSCe vi eo et(atpg. 5), t ese figures primarily refiect average license fees paid by cable operators.Discrete figures representing license fees paid only by satellite carriers have not been madeavailable for analysis. Tr. 1654, 1 758-59.

25 The number of subsctibers was adjusted by deducting an estinmed 8% ofsubscribersreported as non-paying-illegal, citing Cable TVProgrammmg, September 30, 1995, pg. 5.
~ Again citing Cable TVProgramming, supra, atpg. 2.

cail

~ See note 25, supra. Because data reQecting license fees paid by satellite camers fc e networks are within the possesuon of the sateUite carriers and they failed to present them,
or

the copyright owners urge us to draw an "adverse inference" that the satellite camers are payingaverage rates as high, or higher, than those paid by other multichannel distributors (cableoperators). See e.g., Commercial NeteorltsReply PFFCL pg. 28. The satellite caniers respondthat pursuant to standard confidentiality clauses contained in their cable network contracts, theyare not permitted to reveal the rate figures. Moreover, they contend, in isolation, the hcense feesare meaningless. Mat, ~ inter-related provisions are negotiated in conjunction with the license feeswhich are reQected in the ultimate price including marketing fees, advertising availabiTities, and
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per month represents a minimum rate (averaged over the 3 year statutory period) and no

adjustments (e.g., for special costs incurred by satellite carriers or the unavailability of advertising

inserts under section 119-both discussed t&iPa) need be deducted from this benchmark rate.

Finally, Ms. McLaughlin examined the historical growth of the satellite industry, the

impact of past royalty fee increases upon the revenues and marginal props of two carriers, and

the impact of past price increases upon subscriber demand. She concluded that a rise in the

compulsory license fee rate to $0.27 per subscriber per month would have no signiicant adverse

impact on the satellite carriers or the availability of secondary transmissions to satellite

subscribers. Tr. 1628-33; 1772-73.

e JSC Anal si

JSC sponsored a study supervised and presented by Lany Gerbrandt. Mr. Gerbrandt

approached the valuation problem in a manner very similar to Ms. McLaughlin's study. Mr.

Gerbrandt Grst examined the types ofprograinming carried by the broadcast stations whose

signals are retransmitted by the satellite caniers. He then identi6ed those cable networks that

carried programming most comparable to programniing camed by the retransmitted broadcast

stations. Tr. 2001; 2003-16. The study revealed that both USA and TNT carry general

entertainment progratmning comparable to that ofbroadcast stations designed for appeal to a

broad based audience. Tr. 2025-26. Using Kagan data, Mr. Gerbrandt then determined the total

license fee revenue paid by aH multichannel distributors (again, primarily by cable operators) to

"launch support" for new cable networks. Tr. 2526-28, 2552-53. Finally, the sateHite caniers
argue that because the Commercial Networks own significant interests in some cable networks,
the Commercial Networks could hrve produced similar data but declined. Essence, they urge us to
draw no adverse inference. Satellite comers Reply PFFCL pgx 31-32. Alse see Tr. 2552-53.
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L SA and MT, divided by the estimated number of subscribers to each network (as adjusted for
illegal subscribers), and divided again by 12 to calculate the fee per subscriber per month for USA
and TViF. Tr. 2014-1 .. Mr. Gerbrandt opined that although TNT did not regularly program
news, TNT progrsaaaiag was most comparable to broadcast station progruaaaag because USA
did not cany valuable sports programaaag. Consequently, the calculated fee per subscriber rate
for TNT exceeded that ofUSA. Tr. 2026; R T. ofGerbraedtpg 12. However, "in the interest
ofbeing conservative", Mr. Gerbrandt chose to advocate usiag the calculated USA fee per
subscriber rate to establish "the lower bound". Tr. 2026-27. The USA fee per subscriber per
month rate was based upon data for the years 1992 and 1995 and calculated as $0.22 for 1992,
and $0.31 for 1995. Fees per subscriber per month for 1997, 1998, and 1998, were projected
based upon Kagan estimates~ of future fees for these years and calculated to be $0.35, $0.36, and
$0.38, respectively.~ Tr. 2027; 8'.T. ofGerbrandrpgx 13-14. Mr. Gerbrandt opiaed that the
broadcast stations retrwtsmitted by satelhte caniers are "roughly comparable in value to each
other — that is, ia a &ee market (absent compulsory licensing) satellite caniers ... would pay
approximately the same licease fee to reuan~m each ..." O'.T. ofGerbraedtpg. 7.

Mr. Gerbrandt did aot analyze the economic impact, nor the impact on the continued

The estimates for 1997 revenues were published prior to this proceeding while the 1998and 1999 Bgures were estimated speci6cally for this proceeding. Tr. 2017-18.
Mr. Gerbnmdt also presented a higher, alternative proposed rate pursuant to an"updated Silbenaaa analysis". JF.T. ofGerbrandtpgx 17-19. It would appear that JSC presentedthis "update" more as an illustration ofhow Mr. Gerbrandt addressed cnticisms expressed by the1992 panel of the original Silberman analysis, rather than as a serious valuation proposal. See Tr.2032. 2123-24. In aay event, the Panel rejects the use of "toff-the-ratecard" data employed inthis analysis. We si~f&~6y reject ~ SBCA spensored updated Silbenaan analysis which utilizedaverage license fees for some calculations but toff-the-ratecard data for others. Tr. 3129-31.



availability of secondary transmissions, of his proposed rates. However, JSC argues that the

totality of evidence supports a conclusion that the satellite carriers can Rlly absorb their

advocated higher rates. Should the satellite carriers elect to fidly pass on the higher

retransmission rates to their subscribers, the impact would similarly be minimal because the recent

history of subscriber fee increases relects an inelastic demand. See JSC PFFCL pgs. 68-71.

Excepting the Commercial Networks, all other copyright owners, including PBS, support

the rates advocated by JSC. PBS maintains that because Ms. McLaughlin derived her rates 8om

license fees paid for a group ofwidely carried basic cable networks, rather than con6aing her

study to those cable networks that carry programming comparable to the more "valuable"

progranaaing carried by broadcast stations, the McLaughhn study merely established a "minimum

benchmark". PBSPFFCL pg 16.

The Commercial Networks Analvsis

The Commercial Networks expert, Bruce~ also examined the license fees paid to

basic cable networks by multichannel distributors." He found a compelling statistical correlation

between the amount a cable network spends for its program~~~ and the license fees paid by

multichannel distributors for the rights to catty that cable network. This correlation reveals that

multichaanel distributors are willing to pay higher license fees to catty cable networks with more

expensive progrN~~ Tr. 1810-12. Accordingly, Dr. Owen concluded that multis~el

distributors (including satellite caniers) would be willing to pay proportionally higher license fees

" In his testimony, Dr. Owen umistently referred to "license fees paid by cable
operators". However, he clearly meant license fees paid by all multichannel distributors consisting

primarily ofcable operators. I'.T. of&ven, Table A-2; 8'.T ofGerbnm4 Appendix B, Pg. 22;
Tr. 20M



for the Commercial Network signals which contain much more expensive programming. He

calculated that figure by regression analysis which essentially entails linearly projecting the

empirical data with respect to the license fees paid for cable networks and the program

expenditures of those cable networks. Tr. 1813-l6; W.T. ofChen pgs. r=l0. The extrapolated

figure, reflecting the much higher Commercial Network progranuning expenditures, is $ 1.30 per

subscriber per month. Dr. Owen then deducted $0.08 to:

account for the facts, which may or not be a fact, that satellite carriers don't or didn't getthe opportunity to assert (sic) advertising in the cable networks, whereas the cableoperators do get that opportunity. And the eight cents comes Rom the previousproceeding," and it was also used by John Herring (sic) in his testimony. So I don't thinkit's a controversial number. Tr. 1824-25.

Because the C .mmercial Networks'rogramming expenditures vastly exceed those of the

basic cable networks (the empirical data) with a concomitant huge increase in extrapolated license

fees for Commercial Networks, the potential for prediction error is also huge. Accordingly inccor m~y, m

order to achieve a 95% statistical confldence level for his calculated $ 1.22 rate, Dr. Owen

conceded an error margin of pius or minus $0.55. Tr. 1821-22.

Dr. Owen then explored the potential impact ofhis proposed rate. His examination

revealed that a rate of $ 1.22 per subscriber per month would have no signiflcant negative impact

on the satellite camers or their subscribers. Indeed, he opined that subscribers would benefit

because broadcasters and copyright owners ~ould likely use the incr~ revenues to enhance

program quality. 8'.T. 0fQwnpgx 31-37.

" The correct Ggure was actually $0.71 but aRer accounting for inflation since 1992, the
figure increases to approximately eight cents. 8'.T. ofC4 en, Appendix A pg. 44.
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The SBCA Anal sis

The satellite carriers naturally approached the valuation issue primarily in accordance with

their concept of "fair market value" discussed supra. John Haring conducted a study of the actual

license fees paid by all cable operators in 1995, under section 111, for retransmitting distant

broadcast stations. He calculated the average rate for retransmission of superstation (distant)

signals to be $0.098 per subscriber per month and distant" network signals to be $0.0245 per

subscriber per month in the second accounting period of 1995. When the study sample is

conQned only to Form 3 cable operators," the calculated rates are $0.1132 and $0.0283

respectively. W T. ofHaringpgs. 4-6; SBCA Hearing Exhs.4 and 5; Tr. 3084.

Alternatively, Dr. Haring opined that because the satellite carriers'etail revenue per signal

has declined by almost 35% since the 1992 section 119 rates were imposed, it would be

reasonable to set a new rate 35% below existing section 119 rates. This implies rates of$0.0917

(assumes no non-syndex-proof rate ) and $0.031 respectively. 8'.T. ofHaringpg. 11-12; SBCA

" Cable operators generally pay no license fees for local retrattsmissions.

~ As described supra, distant network signals are assessed a on~uarter DSE. Tr 1091-
92, 2930-31.

" Cable operators pay license fees under section 111 according to variously prescribed
factors including their size (revenues). Smaller odors pay in accordance with Qat fees
prescribed for "Form 1" and "Form 2" operators while the larger operators (over $292,000 in
semi-annual gross receipts) pay under "Form 3". Under Form 3, a base rate is paid for distant
broadcast signals which would have been permitted under FCC signal carriage quotas that
prevailed during the 1970s. The base rate varies according to the number ofDSEs assessed. The
Qrst DSE is charged at .893% of the gross receipts, the second through Gfth DSEs are charged at
.562%, and the sixth DSE or higher are charged at .235%. A separate rate of3.75% ofgross
receipts is paid for retransmission ofa distant broadcast signal which would not have been
permitted under the FCC signai carriage rules. 8'.T. ofHaringpg 5; Tr. 735-36, 10"5, 1143-44,
1151-53.
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Hearrng Exhs. 5 and .": Tr. 3088-91.

SBCA advances three other arguments which, they assert, suggests a fair market value
(under the convennona1 definaion) as the rate paid by cable operators under section 111, or less.
It notes firstly, unlike cable networks, the primary transmission ofbroadcast signals is voluntarilv
IIbroadcast" to the public f'ree ofany charge with an open invitation to all viewers with receiving
equipment. It should be ofno concern to broadcasters whether the viewer purchases rabbit ears,
a rooftop antenna, a cable subscription, or a satellite dish in order to view the free primary
transmission. As SBCA further notes, the broadcasters pay for the progratntning contained in
their signals but only for the purpose of selling advertising. The fair market value of these primary
transmissions to viewers is necessarily zero and, SBCA infers, the fair market value of
retransmitting a primary transmission must also be zero. See ag., SBC4 Reply PFFCL pgx 80-
81.

Secondly, SBCA cites the recent history of retrutsmission consent negotiations between
certain network owned-andwperated aQiHates and certain cable operators. Cable operators are
required to carry (under FCC "must~ rules") a signiftcant number of local broadcast stations
(local retransmissions) up to one-third oftheir total channel capacity. Pursuant to the 1992 Cable

Act, "retransmission consent" rules were also promulgated.~ Effective in 1993, every three years,

broadcast stations must elect between must~ and retrattsmission consent. 47 U.S.C $

325(b)(3)(B). Ifa broadcast station elects retransmission consent, it forfeits its unconditional

right to local retransmission by the local cable operator. However, it would be free to negotiate

Satellite caniers are not subject to must-carry nues but, with maj or exemprions, they a..subject to retransmission consent rules. 47 U.S.C $ $ 325(b)(2) and 534.
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for remuneration (beyond any compulsory license fees the operator must pay, if any) from any

local cable operator (or distant cable operator that seeks to retransmit its signal) in consideration

for its consent to permit retransmission of its signal by that operator. Id; Tr. 2108. In 1993, and

apparently again in 1996, several owned-and-operated commercial network stations (ABC, NBC

and CBS aQiliates) elected retransmission consent and sought to extract cash remuneration &om

cable operators. They generally failed in this endeavor. Tr. 1648-53, 2108-2112. The cable

operators refused to pay any cash consideration (above the royalty payments required under

section 111) but most agreed to carry newly "launched" cable networks created and owned by the

commercial networks such as ABC's ESPN2 and NBC's MSNBC." SBCA suggests these actual

free marker results con6rm its view that the fair market value of retrattmitted broadcast signals,

particularly commercial network signals, is little or nothing beyond the section 111 compulsory

license fees.

Finally, SBCA stresses that Commercial Networks pay their aQiKees to distribute their

programnnng which contains network national advertising. Tr. 142, 206448, 3226. SateUite

carriers perceive themselves as performing an identical fiction on behalfof the commercial

networks. They expand the reach of the network signals into white areas thereby delivering

millions of additional viewers ofnetwork national advertising. Tr. 3225. The Commercial

Networks (through their ~es) could reach these valuable additional viewers by constructing

translators in white areas but they have instead enjoyed the bene6ts of the sateHite caniers

" Though no cash was paid, the Commercial Networks deemed the mere commitment by
cable operators to catty these upstarts as worth "potentially hundreds ofmillions ofdoHars" to the
Commercial Networks. Tr. 21 75. The last retrattsmission consent negotiations involving CBS
owned-and-operated stations did not even yield a cable network carnage commitment for CBS.
Retransmission continued without consideration ofany kind. Tr. 1651-52, 2109-10.
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investments and entrepreneurial endeavors. Tr. 693, 3533-34. Accordingly, SBCA argues, the
Commercial Networks should compensate the satellite camers as afBliates; not vice-versa. Tr.
3225-28.

The ASkvB Analvsis

Heretofore, satellite carriers have not possessed the technology to retransmit local signals
and, consequently, SHVA has not previously addressed an applicable license rate. 17 U.S.C. $
119. ASkyB, possibly in cooperation with other DBS carriers, claims to be developing the
technological capacity to retransmit local broadcast signals and has requested the Panel to set a
separate rate structure for local retnummissions. Tr. 3575-7T. As discussed supra, motions to
deny ASkyB's right to request a special rate for local retransmissions are pending and shall be
addressed

in's

did SBCA, ASkyB adduced evidence ofvalue in accordance with its concept ofthe
term "fair market value" within the context ofsection 119. After analyzing the enumerated

considerations of section 119(c)(3)(D), the ASkyB expert witnesses, Preston Padden and William
Shew, opined that the appropriat rate for the local retrInsmissions ofbroadcast signals is zero.
Tr. 3849-50, 3950. In the only other "si~~&~~ marketplace", cable operators generally pay nothing
for retransmission of local signals under section 111. Tr. 3596-98. The "competitive

environment" is do~i»t~ by cable operators because satellite camera have not possessed the
technology to locally retransmit broadcast signals and cable operators have @Actively exploited

that inabiTity. W.T. ofPaddrnpgs l5-I6; Tr. 3593-9$. ASkyB witnesses also addressed the
"economic impact" ofa zero rate on copyright owners and satellite camera. They opined that

copyright owners are not negatively impacted by local ~fissions because the programming
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is delivered only to ~iewers for whom the rights have already been sold. Tr. 3576. Indeed, both

broadcasters and copyright owners benefit from retransmission. 8'.T. ofShrew pgs. 6-7.

Moreover, they nore. satellite carriers must obtain the prior retransmission consent of commercial

network stations and some superstations (superstations that were not retransmitted by a satellite

carrier as ofMay 1, 1991) which they intend to locally retransmit. 47 U.S.C. $ 325(b). They

contend this requirement protects the copyright owners, whose works are contained in such

signals, in two ways: (1) a rradiiional fair market value retransmisson rate is guaranteed because

the broadcaster is {ree to attempt to extract any sum above the zero rate that the market can bear,

and (2) any fees extracted by the broadcaster will ultimately be reQected in future negotiations

between the copyright owners and the broadcasters." Thus, they conclude, the copyright owners

are 6'ee to capture any alleged increase in the value of their progratnming which results

Born

local

retransmission. 8'.T. ofPadden pgs. 19-20; Tr. 3887, 3946, 3972-73. As to the impact on

satellite carriers, ASkyB argues that any rate above the rate paid by cable operators for local

retransmissions (generally zero) would harm ASkyB and perpetuate the economic disadvantage of

satellite camers. 8'.T. ofPaddy pg. 10. Finally, a zero rate will foster continued availability of

[local] secondary trartsmissions to the public" because parity with cable operators will encourage

satellite carriers to invest in the expettsive equipment required for local retransmissions while a

rate above that paid by its entrenched competitor would discourage such investments. 8'.T. of

Paduan pg. 22; Tr. 3603.

" Some copyright owners could beneGt immediately if their contracts contain perfonnance

clauses based upon viewer ratings. Tr. 3946-47.



The Panel's Ado ted Benchmark

Both general approaches advocated by the parties sufFer significant flaws. The copyright

owners urge us to utilize the cable network marketplace as a valuation benchmark. However, we

agree with the satellite carriers that the economic model governing cable networks varies

markedly Rom the economic model governing broadcasters. Broadcasters produce and purchase

programming and attempt to capture broad audiences with See over-the-air signals to satisfy

advertssers — if they deliver a larger audience, they charge a higher advertising fee. Tr. 501, 678-

9, 1842, 2070. Indeed, commercial networks are willing to pay their afi5liates to carry the

network signal, containing their national advertising, in order to maximize advertising revenue. Tr.

2064-68, 3226. Cable networks rely primarily upon license fees, based upon viewer demand, as

their revenue source. While many cable networks also advertise, it appears that the greater their

reliance upon advertising revenue, the lmer their license fee. Tr. 1900. In short, carriage ofa

cable network by a multichannel distributor, such as a cable operator or a sateUite carrier, is not

the equivalent of a "secondary transaussion" ofa broadcast station.

The satellite carriers urge us to set a rate based upon the average rate paid by cable

operators under section 111. As discussed sap', sateUite camera provide virtually identical,

arguably superior, services as cable operators but they have captured only a &aaion of the

multichannel video market. It might appear eminently reasonable to set compulsory royalty fees

comparable to those paid by their entrenched competitor in order to foster fair competition.

Unfortunately for the satellite carriers, this is not our charge. As we stated supra, Congress has

directed us to Gnd the fair market value of secondary transmissions. The compulsory rates

prescribed under section 111 reQect Congressional judgment about the compensabiity ofnetwork
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programming and the unique regulatory scheme governing cable operators including must-carry

and exclusivity rules. In any event, the compulsory rates prescribed under section 111 are not fair

market rates and cannot be utilized as a benchmark for a fair market valuation.

We adopt the copyright owners'eneral approach using the most simi lar 6ee market we

can observe. However, because we recognize that the economics of cable networks difFer Born

those ofbroadcasters, we adopt the most conservative analysis — the PBS approach aruculated by

Linda McLaughlin. Ms. McLaughlin's analysis yielded a rate of $0.27 per subscriber per month

averaged over the three year statutory period." We are more persuaded by Ms. McLaughlin's

analysis of a broad range of basic cable networks as contrasted by Mr. Gerbrandt's attempt to

isolate one or two cable networks with programming most similar to broadcast station

progratnming or by Dr, Owen's regression analysis. Indeed, our responsibility is to determine the

fair market value ofrerransmi ried broadcast signals with czdvertisemenrs and selfpromotions

intact; nor the fair market value of the progranuning contained within those advertisement laden

signals. Programming value is relevant but certainly not dispositive. In light of the difFerent

economic models involved, the fees ultimately negotiated between satellite carriers and

broadcasters, in a Bee market scenario, for secondary transmissions may not directly correlate to

royalty fees negotiated between copyright owners and broadcasters forprinuuy tratmtissions.

Accordingly, we cnnnot detertnine with any con6dence that the Sir market value ofa broadcast

station in a hypothetical &ee market is closer to the royalty fees paid for USA than for the royalty

"See note 27, supra We would have preferred a Sdler explication ofMs. McLaughlin's
inQation pro ections but we accept them as unrefuted by any credible evidence of record.

See note 17, supra.
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fees paid for other basic cable networks. Similarly, we'e no confidence that Dr. Owen's
regression analysis ~fielded a rate of any significance. Dr. 0r. wen convincingly demonstrated a
strong correlation between cable network programming expenditur d I'san icense fees paid for
those cable networks. However, he failed to demonstrate that broadcasters should be legitimately
plotted on the same graph. As discussed supra, broadcasters purchase programming for Gee
over-the-air viewing to deliver audiences to their advertisers while cable networks purchase
programming to support license fees. Though we adopt generally the cable network benchmark,
we recognize that this marketplace does not provide a perfect valuation solution. We decline to
magnify the inherent uncertainty in constructing a hypothetical Bee mark b det y rawing precarious
inferences. Stated in other terms, we are unconvinced that th f mark ale air et value of retransmitted
intact broadcast signals exceeds the fair market value of the 12 basic cable networks that Ms.
McLaughlin examined. Our decision to adopt the more conservative PBS-McLaughlin approach
is further bolstered by "special features and conditions of the retransmission marketplace"
addressed inPu Though many are not amenable to quantification, they geneIally militate in favor
of the more conservative benchmark we have selected.

A 1 in the Statuton Considerndons

Based upon our review of "economic, competitive and programming information

presented by the parties"", we have adopted the PBS-McLaughlin approach as the most

appropriate benchmark, or starting point, for deteratining fair market value of retransmitted

distant broadcast signals. We now specifically address each statutoty consideration.

" Section 119(c)(3)(D).
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T he com etitive envrronmentin which such ro ammin rs distribrrted

The satellite camers implore us to promote competitive parity with their entrenched

competitor by setting rates which replicate those prescribed under section 111. For reasons

previously discussed, the royalty rates paid by cable operators cannot provide a basis for

determining fair market value and a mechanical replication would not achieve true parity because

satellite carriers are not burdened by similar regulatory obligations and network progratnming is

not compensable under section 111. Moreover, in many white areas, satellite camers do not

directly compete with cable operators.

The satellite carriers also note that, as evidenced by declining dish installation fees and

declining fees per channel, DTH providers Gerceiy compete with each other. SBCA PFFCI. pg.

65. However, this competition among carriers, in addition to the competition with cable

operators, may actually tend toi ncrease the marketplace rates for both cable networks and

broadcast stations. Tr. l396-9T, l808-l3. In any event, no measure ofquanti6cation was

adduced.

Accordingly, our consideration of this factor supports adoption of the PBS-McLaughlin

rate.

he cost or similar si r'n rivate ... marte laces~

Our reasoning for adopting the royalty fees paid by multichannel distributors for carriage

ofbasic cable networks as the most appropriate benchmark is idly set forth supra. We add only

brieQy to that discussion here. Implicit in the McLaughhn analysis is that satellite camers pay no

" Section 119(c)(3)(D)(i).



less than the average fees paid by ail multichannel distributors for carnage of the 12 basic cable

networks she identified. Ms. McLaughiin opined that satellite camers indeed pay as much or

more. We need not draw any adverse inference from the satellite carriers'ailure to refute this

evidence. However, we do accept the uncontroverted opinion of Ms. McLaughlin. We similarly

accept the uncontroverted Kagan data, upon which Ms. McLaughiin based her analysis, as

accurate.

T he cost or similar si alsin stmilar ... com Iso license market laces'~

We have previously set forth our reasoning for declining to adopt as a benchmark the rates

paid by cable operators for retransmitting broadcast signals under their statutory compulsory

license. Accordingly, a detailed discussion ofDr. Haring's methodology for calculating average

cable fees paid under section 111 is unnecessary. Whether the study sample should be confined to

only Form 3 cable operators, as urged by the copyright owners, is ofno consequence to a true fair

market analysis. Nor do we render any opinion as to whether rates should be calculated based

upon existing satellite carrier program packages which, depending upon the methodology utilized,

could yield higher rates by several multiples. See e.g., Tr. l158-63, 2996-97. Our review of the

structure and context of the section 111 compulsory license leads us to conclude that, in isolation,

it cannot serve as a vehicle for determining the fair market value of retrattsmitted broadcast

signals by sateUite camers.~

See note 28, supra.

" Section 119(c)(3)(D)(i).

We also Gnd Dr. Haring's alternative argument unconvincing. Dr. Haring suggests that
because satellite carriers'etail revenue per si.pal has declined since the 1992 section 119 rates
were set, it would be reasonable to reduce the 1992 rates by a corresponding percentage. This



However, the satellite carriers have raised a related issue which could potenttaliy shed

light upon fair market valuation — the history of retransmission consent negotiations. Because in

1993 and 1996 several commercial network owned-andmperated stations failed to extract any

cash remuneration Rom cable operators beyond the section 111 fees, the satellite carriers reason

that the section 111 fees represent actual fair market value. We agree that these retransmission

consent negotiations are relevant to a determination of fair market value and represent potentially

probative evidence." Unfortunately, the evidence adduced is so vague and replete with qualifier

as to provide little guidance. For exampte, on cross examination, SBCA did elicit a concession

Rom Ms. McLaughlin that some cable systems obtained retransmission consent &om ABC and

argument fails analysis. Even assutning arguendo that revenue per signal was a reasonable
barometer of fair market value, the 1992 rates were not established under a fair market value
criterion and cannot be used as a benchmark or starting point for valuation.

" The copyright owners adamantly di~. See e.g., Commercial Networks Reply
PFFCL pg. 24; JSC Reply PFFCL pg. 26; Broad+aster Claimants Reply PFFCL pg. 9; Tr. 4183-
93. They argue that signal retrattsmission rights are separate and distinct &om copyright owner
rights. Because retrattsmission consent confers no copyright interests, the outcome of
retransmission consent negotiations are irrelevant to Sir market value. We cannot Sdly agree.
The purpose of this proceeding is to determine the fair market value ofretransmitted broadest
signals, not the fair market value of the copyrighted material contained in those signals. After
paying the royalty fees required under section 111, cable operators must engage in IIree market
negotiations to obtain certain broadcasters'igna@. The total payments presumably refiect the
parties assessment ofKir market value of the retransmitted signals. As the copyright owners
correctly sugges?, this total fee may not equate with the total payments which might be negotiated
directly with all copyright owners in a hypothetical Bee market. But, we suspect few such
negotiations would transpire. A IIree marketplace loathes ineSciency. it would likely favor an
arrangement wherein broadcasters have cleared the rights for DTH distribution and negotiate
directly with satellite carriers. We recognize that the broadcasters'ost ofpurchasing that
clearance is a matter of speculation. Accordingly, the copyright owners correctly argue that we
cannot be certain whether the total retrattsmission consent payments accurately relect fair market
value in the absence of the compulsory license. Nonetheless, the retratmnission consent
negotiations provide a window into the broadcas? retransn ission marketplace within the context
of&ee market negotiations. Accordingly, they are potentially probative.
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NBC without paying any cash," but she also testified that "[sjome stations obtained cash". Tr.

(6a0. Qn cross examination, Air. Gerbrandt similarly acknowledged that commercial network
owned-and-operated stations were retransmitted without payment of cash but testified that he was
unsure if cash was paid for retransmisson consent of other broadcast stations. Tr. Zl08, Zl lZ.
Testimony by SBCA witness, Mr. Shooshan, regarding the retransmission consent negotiations
appeared to be limited to local retransmissions of owned-and-operated commercial network
stations. Tr. 3235 ("Without that retransmission consent, cable couldn't carry the local broadcast
signai"); Tr. 3242 (["The history of retransmission consent negotiationsj establishes ... a lower
bound on what the networks ... should be compensated under a compulsory license, which is
zero." — the rate paid under section 111 for local retransmissions); 8".T. ofShooshcm pg. l0
"Cabl( Cable companies typically carry the local network aiKliates subject to retransmission consent").

Another SBCA witness, Dr. Haring, similarly appeared to discuss the retratismission consent
negotiations only in the context oflocal retransmissions. Tr. 3139 ("... I cite the example of
retransmission consent where the end result was that cable operators werra ors were paying zero to start
with and they were paying zero at the end ..." — the rate under section 111 for local

retransmissions). No witness testi6ed with respect to the history of retransmission consent

negotiations involving network stations not owned by the commercial networks. This testimony

upon which SBCA rehes lacks sufficient scope and speci6city to rebut or modify the PBS-

McLaughlin analysis."

But see note 37, supra
49 We note parenthetically that the number of superstations carried by satellite carriers hasnot grown. O'.T. ofDesserpg. l7. SBCA cites this fact as evident of tl e declining value ofbroadcast signals in the DTH marketplace. SBCA PFFCL pgs. 77-78. The Broadcaster Claimants
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S ecial eatures and conditions o the retransmisston tnarke lace~

The parties identified a myriad of facts and circumstances they deemed relevant to a final

determination of fair market value. We shall address the salient concepts.

1. Satellite Carriers Ex and the Reach ofBroadcast Si ais

SBCA counsel convincingly argued that by expanding the penetration ofbroadcast signals,

satellite carriers benefit the broadcasters and copyright owners by increasing advertising revenue,

The copyright owners'enial defies logic. The fimdamental mission ofbroadcasters is to expand

their audiences to maximize advertising revenues." At their own expense and risk, the satellite

carriers developed a DTH market which expands the broadcasters reach at no cost to the

broadcasters. However, we agree that no empirical evidence demonstrating an increase in

advertising revenues was adduced. Though the broadcasters (and hence the copyright owners)

clearly benefit fi'om expanded reach," these bene6ts may not be amenable to measurement and

advance an equally respectable interpretation. Broader CIaimants Reply PFFCL pg. 9. They
note that superstations which were retransmitted by a satellite carrier as ofMay 1, 1991 are
exempted from the retransmission consent provisions of 47 U.S.C. $ 325. The Broadcaster
Claimants suspect that satellite camers retransmit only those superstations to avoidpaying cash
necessary to procure the retransmission consent ofother potential superstations.

Section 119(c)(3)(D)(i).

" PBS does not rely upon advertisingper se but rather upon government financing,
corporate underwriting, and viewer contributions. Accordingly, PBS similarly benefits Rom
additional viewers by furtheriag their educational mission; increasing the number ofpotential
contributors; and possibly encouraging additional corporate underwriting (more viewers see the
corporate underwriting "acknowledgements"). Tr. 1270-76.

" See e.g., Tr. 2222, 2858-62 (Recognizing the benefits of retranstnission of their signalis

to other markets, some superstations substitute national adve~ in place of local advertising,

in the feed they deliver to satellite camers for retrimstnission and they generally cooperate with

the camers); Tr. l968-69 (Though an exatnuMtion of demographics is important, additional white

area viewers should increase network advertising revenues); Tr. 3452 (Some commercial network
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quantification. The copyright owners further argue that because most basic cable networks also
advertise. to the extent that broadcasters do benefit from expanded reach, that benefit is already
reflected In the cable network benchmark. We agree to a point. Broadcast stations rely upon
advertising revenue to a much greater extent than do cable networks (excepting those cable

networks which command very low or even negative royalty fees"). It naturally follows that the
benefits which accrue to broadcasters have not beenfully reflected in the cable network

benchmark price. Though some downward adjustment 6'om the copyright owners'eneral
approach seems appropriate, we are unable to quantify such adjustment. However, our decision
to adopt the most conservative approach (PBS-McLaughiin) reflects this consideration.

Z. Market Transactions Pr vide Addit'onai C m n io to o t

The satellite carriers cite agreements between professional sports leagues and

retransmitted superstations that provide compensation, in addition to section 119 license fees, to
copyright owners directly resulting Rom DTH distribution. Tr. 398-401, 408-10. Again, it

appears that copyright owners do indirectly benefit &om expanded reach provided by satellite

carriers. Though a downward adjustment of the benchmark is conceptually appropriate, we are

unable to quantify such adjustment Rom the evidence adduced.

3. ommerci

A related argument advanced by SBCA addresses the issue of aQiliate compensation. See

e.g., SBCA PFFCL pg. 39. By distributing the signals of the Commercial Networks to white

areas, satellite camers perceive themselves as "aihtes in the sky" deserving similar

aQiliates substitute national advertising for local advertising in cooperation with satellite carriers).

"See e.g., Tr. 1900-03.
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compensation. The Commercial Networks counter that their relationships with affiliated stations

are complex and interdependent. Local affiliates add local programming, particularly local news,

tailored to enhance the attractiveness of the Commercial Networks to the local audience.

Affiliates also build goodwill by promoting Commercial Network programming and by actively

participating in local civic afFairs. 8'.T. ofSternfeldpgs. 13-16. We agree that satellite carriers

are not the unctional equivalents of af61iated stations. But as we stated supra, satellite carriers

do enhance the value ofall broadcast signals they retransmit by penetrating new markets. Again,

our decision to adopt the most conservative approach (PBS-McLaughlin) reQects this

conslderanon.

4 Exc usivi u

In the 1970s, the FCC promulgated syndicated exclusivity rules to protect local broadcast

stations which purchased the exclusive rights to broadcast certain syndicated progranuning.

Cable operators were required to black out such programming 6'om any distant signai

retransmitted into that local market. In 1980, the FCC repealed the syndicated exclusivity rules.

79 F.C.C. 2d 683 (1980). Consequently, the Tribunal imposed a syndex surcharge on Form 3

cable operators to compensate copyright owners for the loss of their ability to sell exclusive

progratnming. 47 FR 52146 (Nov. 19, 1982). However, in 1990, became the FCC reinstated

blackout protection with respect to cable operators (but not satellite camers), the Tribunal

removed the syndex surcharge and cable royalty payments declined about 20/o. 57 FR 19052

(May 1992). At the 1992 satellite rate adjustment proceeding, the panel observed that while

copyright owners could demand blackout ofprogratntning retransmitted by cable, they had no

comparable protection with respect .o programnnng retransmitted by satellite camers.
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Accordingly, the panel recommended, and the Tribunal adopted, a 20% surcharge for satellite

retransmission of superstation signals." Id.

The copyright owners cite this continuing lack of syndicated exclusivity protection (and

analogous protection under the "Sports Rule" ) vis-a-vis satellite carriers as a special feature of the

retransmission marketplace warranting an upward adjustment of the benchmark. See e.g., JSC

PFFCL pg. 66; W.T. ofDesser pg. 34. We tend to agree conceptually. However, the copyright

owners failed to adduce any quantiiying evidence to j ustly an adjustment. Unlike our

predecessors, we are bound by the solitary fair market value criterion and, absent empirical data,

cannot presume that a 20% surcharge would be an appropriate fair market surcharge today.

5. Com ensabili of Commercial Network Pro ammin — the 4 to 1 Ra's
previously addressed, commercial network programming is explicitly noncompeasable

under section 111, but is compensable under section 119. See notes 12 and 13, supra. In 1992,

our predecessor panel apparently adopted the original Congressional reasoniag behind the 4 to 1

ratio (the copyright owners ofcommercial network progratamiag had already received Iluil

compensation for nationwide distribution). But because they found that in 1991 the proportion of

network programaung had declined to about one-halfof the typical afBliate's program day (down

6 om 75%), they contemplated a 2 to 1 ratio (a royalty rate for network stations 50% that of

superstations). However, aRer applying the controlling statutory criteria, they concluded that a

unitary rate would cause "industry disruption" and apparently settled upon a 3 to 1 ratio. 57 FR

19052 at 19060-61 (May 1992).

The surcharge would not apply if ail of the progrataming contaiaed in the superstation
signai were Bee Rom syndicated exclusivity protection under FCC rules. 57 FR 19052 (May
1992).



This reasoning is inapposite to the current section 119 fair market value criterion. We

agree with the SBCA position that we are not bound to set a unitary rate — "the pay-in may not

necessarily correlate to the pay-out." Id at 19052. However, whatever rate we set must be based

upon a fair market valuation. We find no credible evidence that retransmitted network stations

are worth less than retransmitted superstations. Indeed, even assuming arguendo, we were to

conclude that network prograaaaing is worth less, or even wholly uncompensable, we find no

record support for any particular ratio — no evidence was adduced as to the present day average

proportion ofnetwork to non-network programming. And imposition of the original 4 to 1 ratio

by rote, merely to replicate section 111 rates, would not be consistent with a fair market value

analysis.

6. Manv Satellite Camers Deliver High Resolution Dimtal Simials and Provide Electronic Guides
to Subscribers

SBCA argues that, unlike cable operators, satellite carriers eaiiaiice the value ofbroadcast

signals by delivering digital quality pictures and sophisticated electronic guides to their

subscribers. Tr. 187 3230. We agree, but no quantifiable benefit was ideatified and no evidence

adduced that this beaefit would materially aSet fair market value — the rate negotiated in a

hypothetical Gee market.

7. The Costs ofComnivinm with the White Area Restrictions

Satellite camer3 incur considerable costs in order to comply with the "unserved

households" restrictions prescribed pursuant to section 119(a)(2)(B). These Nttra costs, they

contend, diminish the value of commercial network signals which would be relected in a fee

market transactioiL $F.T. ofParkerpg. 19; Tr. 2341%6. We agree that the sateHite camers incur
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costs to retransmit network signals that they do not incur v hen camping a cable network.
However, SBCA was unable to quantify those costs. Moreover, we are unconvinced that in a
hypothetical free market. as a result of these extra costs uniquely incurred by satellite carriers,
broadcasters would necessarily agree to "discount" their product proportionallv, ifat all. We,
therefore, decline to attempt any adjustment of the benchmark rate.
8 U der a C ul License ttin roadc e S ve the Co s ofCleatin~ their Si al

Under the section 119 compulsory license, all parties obviously save the transaction costs
which they would incur if required to negotiate rates in a 5'ee market. No benchmark adjustment
is required. But, SBCA further argues that in a &ee market, it would be virtually impossible for
satellite carriers to negotiate directly with every copyright owner ofevery program contained in
each day's signal they retransmit. Accordingly, they reason, broadcasters would invariably be
compelled by market forces to clear an rights and negotiate with satellite carriers for
retransmission of their entire signals. Those costs which the broadcasters would incur in
purchasing the clearances are unknown. Hence, SBCA concludes that the section 119 rates
should not be raised without considering the broadcasters'ost savings. See SBC'A Reply PFFCL

pg.69. We tend to agree with both ofSBCA's premises but not its conclusion. In a hypothetical
free market, it is quite conceivable that the higher the costs broadcasters must pay to clear their
signals for DTH distribution, the higher the royalty rates they would charge satellite carriers.
Accordingly, the impact ofhigh clearance costs on fair market value (based upon a hypothetical
free market analysis) could be positive rather than negative. No adjustment to the cable network
benchmark is required. Merely because the rates we set shall be paid under the compulsory
license (w'hereby broadcasters have no necessity to clear the rights), the broadcasters will not
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enjoy a windfall as SBCA seems to imply. The royalty payments are, of course, subject to

distribution to all copyright owners.

9. Section 119 "Sunsets" after 1999

Satellite carriers note that cable operators enjoy the competitive advantage of greater

certainty and stability with respect to the section 111 compulsory license while section 119, by its

own terms, is temporary. 8'.T. ofShooshan pg. 6. %e agree but, again, our charge is to

determine a fair market rate„nor to achieve absolute competitive parity with cable operators.

Accordingly, even if quanti6ed, no benchmark adjustment would be appropriate.

5'BCA

correctly notes that some prognunmers ~y pay cable operators to carry their

newly launched cable networks. Tr. 254, 13S9. However, launch support is not paid for

established cable networks such as those studied by Ms. McLaughlin. Tr. 2074. Hence, no o&et

to the McLaughlin benchmark is appropriate.

11. Broadcast Si. al ain Local Pro L' V eto S 1*t C *er Sub 'rs
SateUite carriers contend that to the extent primary transmissions (which are being

secondarily transmitted), contain progratamiag produced by primary transmitters for their local

markets (e.g., station-produced local news and community events), that programming has little

value to subscribers in distant markets. A satellite customer in Arizona probably has little interest

in local news &om Raleigh-Durga. Tr. 1553-54. %bile we generally concur with this

assessment, no adjustment &om the benchmark is appropriate. %e are attempting to set a rate



which most closelv approximates the average'-'air market value of rerl'ansmared broadcast

signals. As frequently stressed by the satellite camers, the value of the progranuning contained in

each signal varies widely among broadcast signals and cable network signals. By example, some

viewers may have no interest in the local news programming ofa particular retransmitted

commercial network afKiate but may generally prefer the commercial network progranuning to

that of the basic cable networks. The satellite camers themselves implore us not to base a fair

market value determination upon this kind of analysis ofprimcuy transmission progratnming.

12. The Prim Broadcast Transmi sion is Free to the Public

SateHite carriers contend that because primary transmissions ofbroadcast stations are

broadcast fee over-the-air to the public, this implies a zero fair market value of retransmissions.

This argument is unpersuasive with respect to distant retrattsnnssions because the signals are

retransmitted outside its licensed geographic area into distant areas where acceptable quality

signals are generaHy nor available See over-the-air.

13 Adve

The fina two "special features" that we shaH address, "advertising inserts" and "uplink

costs," present among the most challenging issues for the Panel to resolve. As they have

consistendy throughout these proceedings, counsel ably argued their respective positions.

Cable networks typically grant multichannel distributors, such as cable operators and

satellite carriers, a certain number of time slots or "availabiTities" to insert advertising. This

" Ofcourse, ifwarranred by the evidence udahced, we may categorize signals and
establish separate rata for each category as did our predecessors.

See our discussion of local retransmissions inja.



insertion generates revenue for the multichannel distributor which can defray the cost of the

license fees in an amount equivalent to about 50.08 per subscriber per month. 8'.T. OfHarvrgpg.

10; see also Tr. 2078-89, 2196-98 (Mr. Gerbrandt attempting to explain SBCA Exh. 35X which

implies even higher advertising insert revenues) and Tr. 1824-25; note 32, supra (Dr. Owen

deducted $0.08 to account for lack of advertising inserts). By contrast, satellite carriers are

legally precluded Rom inserting advertising into retransmitted broadcast signals. They must

retransmit the signal intact without alteration. 17 U.S.C. $ 119(a)(4). Accordingly, the satellite

carriers naturally argue that because the benchmark is based upon the rate paid by multichannel

distributors to cable networks, we must deduct $0.08 to obtain the "real cost" ofcable networks.

The copyright owners counter that most satellite camers don't insert advertising into cable

network signals anyway. Indeed, HSD carriers don't possess the technology to insert advertising.

Tr. 1622-23. Moreover, multichannel distributors appear to pay the same cable network license

fee regardless ofwhether they insert advertising. Tr. 1623-24, 2198-99.

If this last assertion is accurate, one would expect that in a hypothetical Gee market

negotiation, broadcasters would sintiiariy decline to reduce their license fees to satellite carriers

for their lack of advertising availabiTities and no benchmark adjustment would be appropriate.

Both Ms. McLaughlin and Mr. Gerbrandt opined that, based upon their knowledge and

experience, neither the availability ofadvertising inserts, nor the carriers ability to insert, afFects

the prices that cable networks charge. Id They did not support this opinion with any

documentary evidence or empirical data. However, the satellite carriers allowed this testimony to

stand essentially unrefuted. Indeed, Dr. Haring was explicitly invited to render an opposing

opinion but forthrightly declined Tr. 3137-40. In the Gnal analysis, we accept the copyright



owners'xpert testimony and decline to deduct $0.08 from the benchmark as advocated by the
satellite carriers.

14 Extra U link Costs

The license fees paid to cable networks include delivery of their signals. The cable
networks incur the cost ofuplinking their signal, arranging for transponder time, and downlinking
the signai. By contrast, under the compulsory license scheme, multichannel distributors pay for
access to the signal only. The multichannel distributors, such as satellite carriers, incur the costs
of delivery. Cable operators incur an average cost of approximately $0.69 per subscriber per
month to retransmit broadcast signals in addition to royalties paid, Accordingly, the satellite
camers naturally assert that these costs should be deducted 6'om the benchmark rate. Tr. 3094,
3130-3J; 8'.T. ofHaringpgs. 9-J0. The copyright owners counter with an argument akin to that
they advanced vis-a-vis advertising inserts. Cable network license fees do not vary based upon
the multichannel distributors'osts. Tr. 2199, 2528, Accordingly, one would not expect
broadcasters to o8er discounts to compensate multichannel distributors in a hypothetical Gee
market for their additional costs. ~ we must agree with the copyright owners. The record is
devoid ofany credible evidence to the contrary. Mr. Parker was invited to demonstrate whether
camer costs impacted the tates negotiated between satellite carriers and cable networks. He
could not. Indeed, Mr. Parker conceded, for example, that despite additional costs incurred by
DBS carriers (beyond those ofHSD caniers), DBS operators were unable to negotiate lour
rates on that basis. Tr. 2528. Moreover, he declined to urge the Panel to set a discounted rate for
DBS carriers to account for their higher costs than HSD camers. Tr. 2398-99. %e must similarly
decline to discount the cable ner. cwork benchnark to account for higher delivery costs ofbroadcast



signals.

T heeconomtctm acto such eesonco rr htowners'he

parties devoted little hearing time to this issue. We accept the obvious, general

notion that higher royalty rates provide greater incentive to copyright owners while lower rates

would render broadcast stations a "... less attractive vehicle at the margin for program suppliers."

Tr. 1465-66.

T he economicim act o such ees on ... satellite carrt'ers'+ and the im ct on the
conttnued avatlabili o secon trattsmtssions to the bli&

Obviously, higher section 119 rates will potentially reduce the marginal proits of satellite

camers unless they success6dly pass on the increase to their distributors or subscribers (if demand

is inelastic). Although Ms. McLaughiin did not perform a demand elasticity study, she testified

that after the 1992 rate increases, the number ofbroadcast stations retransmitted and the

percentage of satellite subscribers to retransmitted broadcast signals remained constant .~ W T. of

McLaughlin pg. 9; Tr. l630, f 786. She concluded that despite an increase in the compulsory rate
1

to $0.27 per subscriber per month, the number of subscribers to retransmitted broadcast stations

would continue to grow at substatuially the same rate as the number of satellite subscribers

generally. Tr. 1628-33. Ms. McLaughiin also examined the retail prices charged by satellite

distributors and concluded that if the rates for retrattsmitted broadcast signals were increased to

" Section 119(c)(3)(D)(ii).

58 yd

~ Section 119(c)(3)(D)(iii).

~ She could not ascertain if the 1992 price increa es were passed on to the subscribers.
Tr. 1638-40.
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$0.27 per subscriber per month and nor passed on to subscribers, those rates would constituteonly 30% of the average retail prices charged to subscribers leaving sufhcient profit margin forthe satellite carriers to avoid significant adverse impact to them or their subscribers. Tr. l635,l638.

Again, we recognize that any rate increase, particularly ifrates are set above those paid bytheir entrenched competitor, tends to adversely impact the satellite caniers. However, thesatellite carriers did not attempt to quanta the impact of increased rates and adduced no credibleevidence that the availability ofsecondary transmissioas would be intettupted. Accordingly, weconclude that a rate increase to $0.27 per subscriber per month would have no significant adverseimpact upon the satellite camers or the availability ofsecondary transmissions to the public.The Fair Market Value of Retransmitted Distant Signals
We began our analysis by adopting a conservative valuation benchmark of$0.27 persubscriber per month based upon an evaluation ofthe statutoty considerations. We carefidlyconsidered all proposed adjustments to that benchmark but remain unpersuaded that anyadjustmeat is appropriate to achieve a rate that "most clearly" reptesetas the fair market value ofretransmitted distant broadcast signals.

Local Retransmissions - AShv8

Motions to Dismiss

As we noted supra, PBS and JSC filed sepatIte motioas to dismiss, as a matter of law, therate request ofASkyB. PBS moved only for dismissal ofASkyB's rate request with respect to thelocal retransmission ofnetwork signals while JSC atoved for dismi~~J with real+et to both'network and superstation local rett3asmissions



l. 'network Local Retransmissions

17 U.S.C. $ 119 (a)(2)(B) provides:

The statutory license [for network stations] shall be limited to secondary transmissions to
persons who reside in unserved households. (emphasis added).

An "unserved household" is defined under 17 U.S.C. $ 119 (d)(10) and provides in pertinent part:

The term "unserved household", with respect to a particular television network," means a
household that
(A) cannot receive, through the use of a conventional outdoor rooftop receiving antenna,
an over-the-air signal of grade B intensity ... of a primary network station afBliated with
that network ...

Accordingly, network signals generally may not be retransmitted to the local coverage

area of local network signals." The separate rate request of ASkyB is explicitly intended to apply

to retransmission of network signals to served households. Section 119 does not provide a

compulsory license for these retransmissions. Hence, we lack subject matter jurisdiction to set a

rate for local retransmissions of local network signals.

ASkyB's opposition is founded on three grounds. First, they assert that the Copyright

Once has already ruled on this issue. Secondly, they argue that the section 119 unserved areas

limitation applies only to areas unserved by otAer aQiHates of the same network. Thirdly, they

argue that the motions are untimely and unfairly prejudicial. We disagree.

" Under section 119, "networks" include PBS stations. 17 U.S.C. $ 119 (d)(2)(B).

" There may be rare instances where households are situated within the local market of a

network station (defined under 17 U.S.C. $ 119 (d)(11) as "the area encompassed within a
network station's predicted Grade B contour"), but cannot receive signals of Grade B intensity.

These households q~ as unserved but, under section 119, ASkyB would pay the conventional

"rate for non-local signals", 8'.T. ofPadden note 4.

~ O'.T. ofPadden page 3.



By letters dated September 17, 1996 and October 4, 1996, JSC requested the Copyrighg
Of5ce to rule upon the legal permissibility of requests for separate local retransmission rates and

requested a bifurcated or preliminary proceeding to resolve these issues. By Order of October 29,
1996, the Copyright Of5ce rejected JSC's request for a separate proceeding. It further declined to
rule upon the legal issues raised by ASkyB's request, apparently viewing JSC's arguments as
"standing" challenges. Whether the Copyright OfBce properly characterized JSC's objections as
relating to standing rather than fundamental jurisdiction is now moot. The Copyright OQice did
not reach the merits or substance of the JSC arguments articulated in its pending motion. The

Copyright OfBce clearly reserved these issues for the Panel to resolve.

With respect to the second argument raised by ASkyB, it has utterly failed to support its

unique interpretation of the section 119 unserved areas limitition with any legal authority. We

acknowledge that an amendment of section 119 to allow such retrattsmissions may be reasonable

and appropriate. Local retransmission ofnetwork signals would not appear to undermine the

network-afKiiate relationship. But we are not legislators. The existing language of section 119

regarding unserved areas is clear and unambiguous.

Finally, ASkyB cites no authority for the proposition that the pending motions were

untimely Gled. Nor can ASkyB legitimately claim unGCir prejudice. For the sake ofeconomy, JSC

diligently attempted to resolve these issues prior to the evidentiary hearing. Moreover, at the

outset of the hearing, both JSC and PBS openly expressed their intention to Gle motions to

dismiss. Tr. 48, SO. ASkyB was not~y prejudiced by the motions.

e ss

JSC additionally moves to dismiss the rate request of ASkyB with respect to local



retransmissions of superstations on the ground that Congress did not envisage a zero rate for any

retransmission under section 119. We find no merit in this argument. Congress directed the

Panel to determine the fair market value of retransmitted signals and the Panel is not precluded

from establishing reasonable categories with separate rates for each category. Accordingly, it is

certainly conceivable that we might determine the fair market value of a particular category to

approach zero.

3. Rulin s on Motions to Dismiss

The Panel grants the motion of PBS and grants in part, and denies in part, the motion of

JSC. The separate rate request ofASkyB with respect to locally retransmitted network signals is

dismissed for lack of subject matter jurisdiction. The Panel shall proceed to determine the fair

market value of locally retransmitted sugvrstation signals.

The Fair Marke Value of Loca Retransmitted Su rstations

ASkyB claims to be developing the technology to retransmit local signals within the

respective stations'ocal market as deGned under section 119(d)(11) (within stations'rade 8

contours). Tr. 3731. Currendy, a satellite subscriber who desires to view local broadcasts must

utilize an A-8 switch in conjunction with a conventional antenna or additionally subscribe to a

cable service. 8'.T. ofShee pg. 2. There is no guarantee that this innovation will prove

technologically or commercially viable. See e.g., Tr. 3655; ASlgrB PFFCL pg. 2. However, this

potential development promises to signi6cantly promote competition within the multichannel

video marketplace and confer importam benefits to subscribers. Moreover, should ASkyB

ultimately decline to pursue local retransmissions, other similar ventures could shordy appear on



the horizon. Accordin I it is a rg y, pp opriate to set a rate for local retransmissions of superstations
during the prescribed period of the statutory compulsory license.

The task facing the Panel is particularly challenging because neither side presented any
empirical data or study to support a particular fair market value rate. The cable network analyses
including the PBS-McLaughlin study, performed by the copyright owners are inapposite to local
retransmissions. The license fees paid by multichannel distributors for cable networks simply
cannot serve as a benchmark for the fair market value ofbroadcast signals that are retransmitted
almost exclusively to subscribers who can obtain the same signal Fee over-the-air. Unfortunately1

ASkyB did not, or could not, provide a true fair market valuation study. Indeed, no similar Bee
market exists f'rom which to draw data. The Panel must base its decision essentially upon expert
opinion testimony.

In assessing the enumerated considerations of section 119 (see discussion supra), ASkyB
did present compelling expert testimony in support ofa zero fair market rate." Local
retransmission ofbroadcast stations beneGts the broadcast station and the copyright owners of the
progranuning. Ifa local broadcast station is not available on a sateHite carrier service, subscribers
to that service are less likely to view that station. The viewer may not wish to install an A-8

switch/antenna or additionally subscribe to a cable service or may Gnd the system too

inconvenient for regular use. Accordingly, retrattsttiission of the local station prevents audience

See Panel Order ofAugust 6, 1997 permitting EchoStar Communications Corporationto adopt the evidence adduced and the PFFCL Gled by ASkyB.
" As addressed supra, we disagree with the ASkyB interpretation of "fair market value".Nonetheless, certain opinions and arguments expressed by ASkyB remain relevant to a true fairmarket value determination.
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(and advertising revenue) loss. Indeed, local broadcast stations would likely welcome carriage bv
satellite carriers, or any other multichannel distributor, retransmitting into their respective
markets. The history of retransmission consent negotiations, discussed supra, appears consistent
with this desire.~ A zero rate would also seem consistent with Congressional reasoning behind
their decision to require no royalty payments by cable operators under section 111 for distant

retransmissions of network programming." The copyright owners have already sold the rights to
transmit their progranming to the entire local market. They have been fidiy compensated and are
not injured by retransmission into the same market. Tr. 3576; 8'.T. ofPadden pgs. 18-19. We
recognize that copyright owners are Bee to attempt to obtain additional compensation for this
separate use of their work. We simply beheve they would likely fail in that endeavor.

No finder of fact can be expected to anticipate all of the complexities ofa hypothetical free
market negotiation and predict a precise rate. However, in the local retransmission context, we
believe the parties would likely negotiate a rate ofzero. Indeed, because satellite camers are not

As previously discussed, the anecdotal evidence adduced regarding the retransmissionconsent negotiations lacks su8icient precision to establish a fair market value, or rebut anempirical study, but the evidence does corroborate an otherwise unrefitted Sir market value rateof zero with respect to local rett3nsmissions. We also note here ASkyB's assertion that becausebroadcast stations are subject to retransmission consent, Rir market compettsation is ultimatelyguaranteed. 8'.T. ofP~pg 19; O'.T. ofS/mo pg. 11. This ~on is generally inapposite toretransmission ofsuperstations. None of the superstations currently retransmitted by satellitecarriers is subject to retrattsmission consent. 47 U.S.C. $ 325(b)(2)(D); O'.T. ofDesserpg. 17.

"See note 13, supra.

We recognize that satellite caniers currently pay the rates prescribed under the section119 compulsory license for retransmission of superstations to all of their subscribers includingthose subscribers residing within the Grade 8 contours ofwhere the signals are originallybroadcast. See Tr. 214. However, we believe a rate ofzero would likely be negotiated in a &eemarket with respect to these subscribers.
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subject to must-cany rules," it is conceivable that some broadcasters would be willing to pay for
retransmission carriage. See Tr. 38i2-13.

The copyright owners cite record testimony that the ability to retransmit local broadcast
stations (including superstations) would be ofgreat value to ASkyB and "will result in substantial
revenues." JSC PFFCL pg. 73; see also PBS Reply PFFCL pgs. l9-2D. Accordingly, they argue,
the fair market value of retransmitted broadcast stations cannot be zero. This reasoning fails the
copyright owners'wn interpretation of fair market value as the rate that would be negotiated in a
free market. ASkyB and the copyright owners bene6t 6'om local retamsmissions. We are
unpersuaded that in a hypothetical See market, superstations would risk nonwaniage in their local
markets by insisting upon cash payments. Admittedly, our conclusion is based upon the opinion
ofexpert witnesses (Padden and Shew) unsupported by empirical evidence, and anecdotal
corroborating evidence (retransmission consent negotiations of 1993/1996). However, our
charge is to establish royalty fees that "most clearly represent the fair market value ofsecondary
transmissions." We Gnd the rate that mast cleady represents the fair market value of local
superstation secondary transmissions is zero.

~ The copyright owners argue that a zero rate would not establish absolute parity withcable operators who are uniquely subject to must~ and other regulatory burdens. We agree.But as we have &equently stated, our statutory mission is to determine fair market value; not toachieve or ensure parity. Must~, retransmission consent, or other regulatory '.eatures arematters for Congress or other regulatory bodies to explore ifappropriate.



DETERMINATION AND ASSESSMENT OF COSTS

In accordance with the foregoing Discussion and Findings, the Panel determines pursuant

to 17 U.S.C. ) 119(c)(3), that the compulsory license fees to be paid from July 1, 1997 through

December 31, 1999, by satellite carriers for the right to retransmit broadcast station signals to the

public for private home viewing should be as follows:

$0.27 per subscriber per month for all distant broadcast retransmissions; and

$0.00 for all local, as defined under section 119(d)(11), superstation retransmissions.

To the extent the parties'FFCL are consistent with this Report, we accept said findings.

To the extent they vary, we reject them.

Pursuant to 37 CFR $ 251.54(a)(1), the Panel determines that the entire cost of this

arbitration proceeding should be borne equally by the respective sides, the copyright owners on

the one side and the satellite carriers (including ASkyB) on the other.

CERTIHCATION BY CHAIRPERSON

Pursuant to 37 CFR g 251.53(b), on this 28th day ofAugust, 1997, the Panel Chairperson

hereby certifies the Panel's determinations contained herein.

norable Lewis Hall
Chairperson

onorable John W. Cooley, 'rbitrator

o le Je6rey S. Gulin,
Arbitrator
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X. XNTRODUCTXOM

In previous proceedings before the Copyright Royalty

Tribunal (CRT), the Joint Sports Claimants (JSC) presented

surveys designed to measure cable operators'erceived value of

sports programming in relation to other categories of distant-
signal non-network programming. The surveys, conducted first by

the advertising agency of Batten, Barten, Durstine, and Osborne

(BBDO), and later by the consulting firm of Browne, Bortz

Coddington, Inc. (BBC), used the constant sum technique to
establish program-category valuation of randomly selected samples

of cable operators. In the same proceedings the Notion Picture
Association of America (MPAA) presented studies based on A.C.

Nielsen audience data. These studies were offered as evidence of

the amount, of cable subscriber "viewing" that, each distant.-signal
program category received.

The CRT said that it, accorded "far greater weight" to the

NPAA viewing study than to the constant sum surveys in allocating
the 1983 cable copyright fund (see p. 12808 of 1983 Final

Determination). The CRT favored the NPAA viewing data for two

primary reasons (see p. 12808-12809).

The first reason involved the relationship between the

survey results and actual behavior. The CRT concluded that the



, ~
P vijewing study wasi"+hei only study to measure behavior„" and

h t cgnsiant,sum,studies reported results which are not

in i atIive Of, actual behavior. In the words of t)ae Tribunal (see

p. 1 8)9):
..'..j.t,is recognized by surveyors theat h w

people say they behave and how t1xey do be)xaVe

are qui4e,'different. This difference is
eixacerbated by the very nature of ysging
sjubgcgipez'r a cable employee over the phone
tjo engage in a twenty minute exercise of
$11'ochting program preferences.

S c a$ $
x6rcise, 'dded the Tribuna.'L, "takes into account no

e 1 Mould'actors&& and &&carries no consy~encqs n

Tke second reason involved recal:L problems associated with

t e tijme of data collection. The. Tribunal concluded that the

v e ing jstqdy was more reliable because it was the only one

c n uctejd during 1983„ the relevant year (see p. 12808) . The

T i u/al agreed with the NPAA that the 19$I3 JSC constant sum

s r eg was flawed by '~'recall" problems because it was conducted

9)5.

)n orget'o,address t;he, CRT's concerns, two c)changes were

m d )n the $959,constant sum survey conducted by Qortz & COmpany

for t$e Jqint gpcrts Claimants. First, cable operators were

sk d t) gstim@tq the relative value of tPe dj.stant-&iona.l noin-

et oak pgoQra~Xng they carried in 1989,by, aglpcatipg 100

e ce$t og 6 "fixed program budget;" in the 1~$ 8~) surve&g t;he

e po$dhnts 'allocated 100 percent of the "value" of their distant

0



signals. Second, the interviews in the 1989 survey were

conducted in late 1989 and early 1990.

Zt should be noted that I was retained by the Joint Sports

Claimants prior to their conducting the 1989 survey, and that I

recommended the foregoing changes in consultation with Bortz E

Company.

XX ~ PURPOSE OP REPORT

I have been requested by the Joint Sports Claimants to

comment on the CRT's concern with the constant sum technique—

specifically, the relationship between constant sum survey

results and actual behavior. I also have been asked to evaluate

the MPAA viewing study in light of the CRT's concerns regarding

behavior and recall.

XIX ~ SU1CMRRV OP VINES

The constant sum technique, such as that. employed in the

1989 JSC survey, is a valid and well-accepted research tool. It
is often used in marketing research because:

* it is simple in design and easy to use.

* its measurement properties allow the
application of sophisticated statistical
procedures.

* it reveals relative comparative judgments
of items in an alternative set.

* it eliminates consistent positive,
negative, or neutral response patterns.
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i$g

nP

b$

c$

cP

it yields subst antial information that is
p~redictive of behavioral tendencies.

marke~ting and other research, the constant sum 1s

t/y ~ut~ilized as a means of determining how surveyed

ents a~re likely to act in a choice situation. In any,

e whexe self-reported measures are,used,to collect,

OA ione cannot be absolutely certain that such

o6 is predictive of actual behaviox. Nevertheless,

aged in market, research have tx'aditionally relied upon

sum,measures as an accurate gauge of behavioral

s„ Furthermore, the studies that exist demonstrate that

nstagt',sum technique pxovides a reli„able and useful

to) Pf,'a/tuel behavior.

he cbndex'ns'Ver behavior and xecall that the Tribunal

sell Xn'the 1983 proceeding over the JSC constant sum suxvey

milar to the types of concexns that. have been expressed by,

reseaxchers ovex Nielsen diary-based audience data. Such

re not~ direct, measures of actual viewing behave.ox. Ratlper,,

re dependent upon individual reporting of past behavior;

rq t~hus susceptible to faulty recall and other proble)ms

accuracy. Considerable sums of mOney of course have

ected by, advertisers and others in Zelying upon Nielsen

sqd yudience data,. The,same, however, may be said about

/pod da a,derived from constant sum surveys arid similar

 



The above views are discussed more fully in the following

pages. By way of summary,. I believe that, the constant sum

technique is an appropriate research tool to determine (among

other things) how cable operators would likely have allocated

their program rights payments. Also, from the standpoint of the

CRT's concerns regarding behavior and recall, I see no valid

reason to favor the MPAA's viewing studies over the JSC's

constant sum surveys.

IVe DISCUSSION

R. Tho Constant Sum Measure

1. Character of tho Constant Sum Scale

The constant sum scale was introduced to the field of

marketing research through the work of J P. Guilford and W. S.

Torgerson. Both Guilford and Torgerson were psychologists who

published major books on psychological measurement: Guilford

published Psvchometric Methods in 1954, and Torgerson published

Theorv and Methods of Scalina in 1958.

The constant sum scale is a widely accepted and often-used

measurement tool in marketing research (see for example, Alreck

and Settle, 1985; Axelrod, 1986; Churchill, 1983; Green and Tull,

1978; Hughes, 1971; Parasuraman, 1986; Peterson, 1988; Tull and

Hawkins, 1987). The measurement technique is used for concept

testing, price sensitivity studies, simulated shopping studies,

advertising testing, and segmentation research (Axelrod, 1986).
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I as baden used to study consumer preferences for bran/eel goods,

m d'cal $edvices, travel decisions, and radio stations (e.g.,

A e ne6h$ , 1989; Conant, Mokwa, and Wood, 1987;; Green and

S i ivasgn, 1978; Monahan, 1987; Mulbacher and Botschen, 1988;

P s myrtle, Karney, and Morley, 1987; Sutherland and Brown,, 1991I

W o sjde and,Carr, 1988; Woodside and Shinn, 1988; Woodside and

W l o$ , 1955). ''ther applications of the constant sum measure

c n bQ found in psychology (&e.g., Budescu, Zwi&ck„and Rapoport,

1 8 ; Sp'enpe, 3,'99'0), anthropology (e.g., Roberts, Chaio, and

n eg, 1975'oberts, Strand, and Burmeister, 1!371), and gaP me

t e rg (e.Q. I
Jades, 1990; Michener, Clazer, aindi Richardson&

1 8; Wallf'hd'Shubik, 1977) .

The constant sum is a popular measurement, technique because

o 'tS Simplicity, ease of use, suitability fOr sophisticated

s a iqtjcail procedures, and ability to yield substantia,l,

inf rxpagion i(Green and Tull 1978). As noted by a number of

aut ops~ iInciluding Pamela L. Alr&eck and Robert B. Seattle in gee

Su e e 'eairc Handbook (1985) and Donald Tull and Del Hawki)as

'n a k t'n
i Resea c, (1987), the constant sum technique is

ar i$u/az'lyi well-suited for measuring behavioral ~in'ger~&tions,

a t )c)iOnS„ and evaluative preferences.

)n pqaPtice„ the constant sum scaling technique, iq employed

o dete$m$ng how proportions of some resource (e.g., money, time,

. ) o$ $cgivity (e., g., purchase behavior) are allocated among

w or pope',a3,tepnatives (Churchill, 1983; Peterson, 1'988; Tull

0



and Hawkins, 1987). The proportions to be allocated are

numerically defined, generally 10 or 100 points (Tull and

Hawkins, 1987). The allocation is based on each respondent's

perceived judgment of the alternatives being evaluated, and

provides diagnostic information on the relative preference for

and importance of each alternative in the alternative set

(Churchill, 1983; Tull and Hawkins, 1987). According to Robert

Peterson (1988), the constant sum scaling technique allows fine

discriminations to be made among evaluated alternatives, based on

respondents'elative judgment of the alternative set.

As a scaling technique, the constant sum scale falls into

the comparative scale category. Unlike the noncomparative rating

approach, comparative scales involve judgments with direct

reference to the other alternatives being evaluated. That is,

subjects are asked to evaluate each alternative relative to the

others in an alternative set.
As a comparative scaling technique, the constant, sum scale

has a natural starting point of zero, which means the sum to be

divided is fixed across all respondents (e.g., lowest possible

rating is zero; the highest possible is one hundred)

(Parasuraman, 1986). Alternatives can be evaluated two items at

a time in a paired-comparison procedure or more than two at. a

time in a quadric procedure. According to Donald S. Tull and Del

I. Hawkins (1987), the quadric procedure is most common in



mark t)n$ z'esearch. It should be noted that the 1989 J'lC survey,

as w 1IL 5s paSt JSC survey..», used the quadZ'ic procedure.,

Because respondents more readily understand numezical

d'ff rhndes, the constant sum scale di.rectly addzesses cine of the

b sic )r|pjblems of psychological measuremjent — the aspeqsment of

p y holofical distance between alternative items (Huge@, 1971).

B irttue of the technique's fi,xed-scale format,,the co»st;ant sum

s a e measures how much more important one alternative is

r 1 titve tO others -- meaning that an allocationjofj 5j0 and 25

p i ts between two alternatives confirms that, on@ alternative is

p r eivep hs twice as important as the other (Tu3.1 and Hawki.ns,

1 8 ) ~

ps $ me@surement approajch„ the constant sum scaling

t c niqu$ t;ends to el:Lmi.nate "halo effects," tlag j.s„ the,

t n ePcy og respondents to answer in a consistent poqitivq,

n u r)1, og pe@at!ive pattern with regard to the p.lgeznatiye,set

( 1 n)y an6 par'sen, 1!970). As noted by G. David Hughes in

A t t d Meahureaje ~o M~ak.et~~~ StratecCea (1971), the

c n t/ntI s'um'echnique is less susceptible than noncomparative

s a e$ tIo indiVidual re.sponse style such as "yea saying" or "nea

say'n$ " and to'ifferenjces i.n interpretation of scale labels

(su h as good, very good, etc.). Xn other wog.ds, coinpared to

th r evaljuajtive scales the constant sum technique tends to

ed ce I'false reporting" tendencies.
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Received W EVIDENCE 2592 by motion at hearing

EMI Copyright Form SA-3 2/27 89 (Parker 4/8) Marked: 2593: Received Qf
EVIDENCE by motion at hearing

Southern Satellite Svstems, inc. Copyright Form SA-3 3/l/89 (Parker 4/8)
Marked: 2605; Received Vf EVIDENCE by motion at hearing

DIRECTV Adds Superstatioa WGN to Its Channel Lineup" UV press release 3/18/97

(Parker 418) Marked: 2618

Comm. Daily "Satellite TV Homes Could Lose Access to Supersrations in 1995"

1/25/93 Vol 13 No. 15 (Parker 4/8) Marked: 2629

DIRECTV Web Site Sports Blackouts" (cross-reference - portion of JSC Ex 2)

(Parker 4/8) Marked: 2641

SA-3 BIank Form (Larson 4/10) Marked: 2913; Received Pf EVIDENCE 3038

by motion at hearing

Account Period S~m~ 7/28/96 (SBCA 0150) CONHDEYHM. (Larson 4/10)
Marked-. 2932. Received IN EVIDENCE 3039 by motion at hearing

Copyright Licensing Division Report of Receipts 3/27/97 (Larson 4/10)
Marked: 2961. Received IN EVIDENCE 3041 (by motion at hearing) (SBCA

reserved right to challenge authenticity and completeness; reviewed, and no challenge

made)

Cable Data Corp. Special Rua 95/2 Sample 3/3/97 (SBCA 0209) 51 pp.
CONHDENTIAL (Larson 4/10) Marked: 2971; Received IN EVIDENCE 3045

by motion at hearing

CRT 3.75/Syadex Surcharge Decision 47 Fed Reg 52146 (11/19/82) (Larson 4/10)

Marked: 2978 IN EVIDENCE 3045 by motion at hearing

NCTA v. CRT, 724 F.2d 176 (D.C. Cir. 1983) (Larson 4/10) Marked: 2979;

Received IN EVIDENCE 3046 by motion at hearing

Eastar Cable SA-3 95/2 (3/1/96) (Larson 4/10) Marked: 3002; Received IN

EVIDENCE 3050 (by motion at hearing) (SBCA reserved right to challenge

authenticity and completeness; reviewed. and ao challeage made)



22X Testimony of G. Todd Hardy 216/92 CRT 91-3-SCRA (cover page & P. 6)
(Haring 4/10) Marked: 3108

'3X Stephen Silberman Testimony 2/6/92 pp. 1-1 1 (Haring 4/10) Marked: 3122

24X Post Hearing Brief for the Satellite Carriers before CRT 2!19/92 cover page &

pp. 45%6 (Haring 4110) Marked: 3125

25X 59 Fed Reg 67635-67636 "Definition of Cable System" 12!30/94 (Haring 4/11)
Marked: 3197; Received IN EVIDENCE by motion at hearing

26X 57 Fed Reg 3284-3296 "Definition of Cable System" 1/29/92 (Haring 4/11)
Marked: 3197; Received IN EVIDENCE by motion at hearing

27X The Observer 3/2/97 "Murdoch Spends $ 1bn to Make Sky Top in US News
Corp's Tie-Up with Echostar Threatens the Supremacy of Cable, Says
Edward Helmore in NY'Padden 4/15) Marked: 3662

28X The Financial Times 2/26/97 "Murdoch Empire Strikes Back in US TV" (Padden
4/15) Marked: 3662

29X Broadcasting & Cable 10/12/92 "Many Players Eye Retransmission Pot..." (Padden
4/15) Marked: 3673

3OX 17 USCA $ I 19 pp. 951-956 (Padden 4/15) Marked: 3689

31X Des Moines Register 2/26/97 (Padden 4/15) Marked: 3713

32X Broadcasting & Cable 2/14/97 p.7 (Padden 4/15) Marked: 3713

33X Letter from Padden (ASKYB) to Hewitt (SBCA) 1/8/97 (Padden 4/15) Marked: 3713

34X "Confidenual Draft" — proposed legislative amendment (Padden 4/15) Marked: 3713

35X Rupert Murdoch testimony 4/10/97 before US Senate Committee on Commerce,

Science and Transportation (Padden 4/15) Marked: 3713

36X Multichannel News 3/2/92 "Get Govt Out of All Carriage Decisions" (Padden 4/15)

Marked: 3763

37X Padden statement before House Subcommittee on Intellectual Property 3/17/93 cover

page, pp. 4&49 (Padden 4/15) Marked: 3563



38X ~iultichannel News 5/28/90 "Once an Enemy. Padden Cuddles Up to Cable" (Padden.

4/15)  ED OUT BUT NO TRANSCRIPT ENTRY FOR MAIKING FOR

IDENTIFICATION; DISCUSSED AT 3744 et seq., Parties have agreed to treat as

marked).

39X Comm. Daily 4/11/97 "Murdoch Plans Total Local Carriage From Satellite" pp 2-3

(Padden 4/15) Marked: 3790

@OX Electronic Media 3/16/92 "Copyright Report Good for Studios" (Padden 4/15)

Marked: 3798

ASKYB DIRECT EXHIBITS

1 Satellite Home Viewer Act: Section 119 (c)(3)(d) (Padden 4/15) Marked: 3586

2 Subscription Totals: Cable vs. Satellite 12/11/95 (Padden 4115) Marked: 3590

3 TCI Cable Advertisement (to stay with cable rather than satellite) (Padden 4/15)

Marked: 3593; ADMISSIBLE WITHOUT OBJECTION

4 Chart - Copyright Rates Established for Retrattsmission of Local Television

Broadcasts (Padden 4/15) Marked: 3597

BROADCASTER CLAIMANTS CROSS EXHIBITS

1X 47 U.S.C. $ 325 (Trautman 3/14) Marked: 1936; Received IN EVIDENCE 1941 by

motion at hearing

2X "Home & Garden, Game Show Network & WGN ... to be Added to Primestar

Channel Line-Up" 12/10/96 (Parker 4/7) Marked: 2502

3X Denver, CO DMA (Nielsen) ll/93 (Shooshan 4/ll) Marked: 3512

COMVKRCIAL NKrvVORKS CROSS Ex&MITS

1X Airtime Avails, Inc. Web Page pp. 1-2 3/19/97 (Haring 4/10) Marked: 3182;

ADMISSIBLE %ITHOUT OEKCTION

PROGRAM SUPlPLKRS

tNone]



PBS DIRECT EXHIBITS

1 Videotape - Fall 1996 AVilson 3'19) Marked: 1 "4; Vi EVIDENCE (by motion at
hearing)

Videotape - Children's Programming (Wilson 3/19) Marked: 1244: Vf EVIDENCE
(by motion at hearing)

PBS CROSS EXHIBITS

1X 17 F.3d 344 (11th Cir.) (Parker 4/8) Marked: 2678: Received IÃ EVIDENCE 2846
by motion at hearing

2X All Sub Auth/Deauth Count pp. 44 (Parker 4/8) Marked: 2694

3X Denver 5 6/30/96 (Parker 4/8) (marked by Dennis Lane, Program Suppliers) Marked:
2759
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completion of contract renewal process USRARY OF CONGRESS
for long-term water supply contracts.

2. Contract Actions Modified: .

(1) Lakeview Irrigatioit District, . IQeottot No.~ CARP C~t2)
Shosaone Project, Wyoming: New long-
term water service contract for up to
3,200 acre-feet of firm water supply ~ @4yot8CD

annually and up to 11,800 acre-feet of A~ Copyrigh+.Office I Ibrary of
interim water from Buffalo Bill
Reservoir. Pursuant to Section 9(c) of
the Reclamation Project Act of 1939 and
public Law 100-516.. "' ~ARvt The Librarian of Congress,

(14) Bostwick ID in Nebraska and upon the recommendation of the
Kansas-Bostwick ID, Farwell and Register of Copyrights, is announcing .

Sargent IDs, Frenchman~bridge ID, the distribution of royalties collected
Frenchman Valley ID, Webster ID, and under the cable compulsory license, 17
Kirwin ID, P-SMBP, Kansas and .. U.S.C. 111, for the years 1990, 1991, and
Nebraska: Extension of existing water 1992. The'Libmrian is adopting in part
service contracts for iaigation water and~~g in part the decision of the
supplies, pursuant to Public Law 104- Copyright Arbitration Royalty Panel
208. (CARP). %m rejection takes the form of

(18) Angostura irrigation District . making come idjustments to the
Angostura Unit, P-SMBP, South Dakota: . distribution P»rcentages
The District's cunent contmct for water 9PPECVNE OATH The distribution
service expired on December 31, 1995. - percentages announced in this Order are
An interim 3-year contract provides for . effective on October 28, 1998.
the District to operate and maintain the. AOtt~: Tlie'full'text of the CARP's
dam and reservoir. The proposed r'oport to the I ibrarian of Congress is
contract would provide a continued available'for I:ispection and copying
water supply for the District and the during honna.. business hours in the
District's continued operation and .":.CM(ce of the C npyright General Counsel,
maintenance of the facility. ' -'. " 'a'mes Madico: Memorial Building,

3. Contract Actions Discontinued: 'Room LMMO, First and Independence
(6) Corn Creek irrigatio District 'Vcnuef S E Washington, DC 20540.

Glendo Unit, P-SMBP, Wyoming: ". PM PUATldA I tFCRr5ATtCN CCNYACY:

Repayment contract for 10,350 acre-fest 'arilyit J. Kre zinger, Acting General
of supplemental irrigation vIater from Counsel or William Roberts; Senior
Glendo Reservoirpending completion of Attoiney for Compulsory Li~~ p.O.'EPA

review. NEPA compliance on Box 70977. Southwest Station,
J''

hold. WtMhington, D.C. 20024. Telephone

(19) Shadehifi Water User District,
Shadehill Unit, P-SMBP, South Dakota: QOFPtQb~tPAF 7 @PORTA~:
Water service contract exPired June 10, I Rccanjggggs stion of the~~ of
1995, The proposed contract would
provide irrigation water to the District
pursuant to terms acceptable to both the
United States and the Di~~. No a~on I 1976, Corlg s idopted a st tutory
expected in 1996. compulsory liemse for cable television

4. Contract Actions Completed: 'perators to ei table them to clear the
(21) Belle Fourche Imgafion District, copyrights to t he broadcast

Belle Fourche Unit, P-ShIBP, South programming irhich they retransmitted
Dakota: DRcMC contract for to their subset ibers. Codified at 17
rehabilitation work on water control 1 1 th'cable compulsory
stiuctttres, lining additional canals, and . license allows able operators to submit
rehabilitation of bridges and laterals. semiannual ra, alty payments, along
pubfic Law 103~34, enacted October . with accompa;ying statements of
31, 1994, atithorized an additional $10 5 account, to tht Copyright OfHce for
million iii Federa, ftinds and $4 million 4~ diatrib dm to coPy g t overs
in non-Federal cost share for completion "roadcast p 'ratiuning retian
of minor construction. by tham cable operators. Until

December 199 3 royalty distribution
Dated: October 18. 1996. proceedings were conducted by the

Copyright Roy alty Tribunal (CRT); at
Depvty Director Program Anaiysis Of8c . which time Cr ogress abolished the
(FR Doc. 96-27546 Filed 10-25-96; si45 aml Tribunal end transferred its
slLUNO CODE 4at~ responsibilitie. to the Librarian of

Congress and the Copyright Office.
Public Law No. 103-196 (1993).
Distribution.proceedings are now
conducted by ad hoc Copyright
Arbitration Royalty Panels (CARPs)
convened by the Librarian of Congress,
which determine the proper division of
royalties among the participating
claimants in a written report and then
deliver that report to the Librarian for
his review and approval. Today'
determination constitutes the first
distribution of royalties under the new
system enacted by Congress in 1993.

Operation of the Cable Compulsory
License

The cable compulsory license applies
to cable systems that carry broadcast
signals in accordance ..vith the rules and
regulations of the Federal
Communications Commission (FCC).
These systems are req Ired to submit
royalties for the carnage of their signals
on.a semiannual basis in accordance
with the prescribed statutory royalty
ratesi The royalties are subnutted to the
Copyright Office, along with a statement
of account reflecting the number and
identity of the broadcast signals cerned,
the gross receipts received from
subscribers for those signals, and other

'elevant'filing information. The
~ Copyright Office deposits the collected

funds with the United States Treasury
for later distribution to copyright
owners of the broadcast programming
through the procedure described in
chapter 8 of the Copyright Act.

Creation of the cable compulsory
license was premised on two significant
Congressional considerations: first, the
perceived need to differentiate for
copyright payment purooses between
the impact of local versus distant
broadcast signals carried by cable

. operators; and second, the need to
distinguish among different sizes of
cable systems based upon the dollar
amount of receipts they receive from
subscribers for the carriage ofbroadcast
signals. These two considerations
played a significant role in deciding
what economic effect cable systems had
on the value of copyrighted works
shown on broadcast television. See H.R.
Rep. No. 1476, 94th Cnii:, 2d Sess. 90
(1976). It was felt that the caiTiage of
local broadcast signals by a cable
operator did not affect the value of the
works broadcast because the signal was
already'available to the public for free
through over-the-air broadcasting.
Therefore, the compulsory license
essentially lets cable systems carry local
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signals for free.t Distant signals,
however, do affect the value of 'opyrightedprogramming because local
advertisers, who provide the principal
remuneration to broadcasters enabling
broadcasters to pay for the
programming, are not willing to pay
increased advertising rates for cable
viewers in distant markets who cannot
be reasonably expected to purchase
their goods. The increase in viewership
of the programming through distant
signal importation by cable systems goes
uncompensated because advertisers will
not pay for it, and hence broadcasters
cannot pay greater sums to copyright-
owners. The distinction among sizes of
cable operators, based on their income
from subscribers, assumes that only the
larger systems which import distant
signals have any significant economic
impact on copyrighted works.

Section 111 distinguishes among
three sizes of cable systems according to
the amount of money they receive from
subscribers for the carnage of broadcast
signals. The first two c]asoificationsare'mallto medium-sized cable systems-
known as SA-1's and SA-2's, in
accordance with the title of the
statement of account form which they
file with their royalty payments. SA-1's
pay a flat rate (currently $28) for
carriage of all their signals, while SA-
2's pay a percentage of their gross
receipts received ]rom subscribers for
broadcast signals irrespective of the
number of distant signals that they
carry. The large'systems, SA-3's, pay in
accordance with a highly comp]icated
and technical formula, principally
dependent on how the FCC regulated
the cable industry in 1976, which
allows the systems to distinguish
between carnage of local and distant
signals and to pay accordingly. The vast
majority of royaltie" available for
distribution in this proceeding come
from the large cable systems.

The royalty scheme for the large cable
systems employs the statutoiy device
known as the distant signal equivalent
(DSE). Distant signals are determined in
accordance with two sets of FCC
regulations: the "must carry" rules for
broadcast stations in effect on April 15,
1976, aftd a station's television market
as currently defined by the FCC. 17
U.S.C. 111(I). A signal is distant for a
particular cable system wben that
system would not have been required to
carry the station under the FCC's 1976
"must carry" rules, and the system is

i it should be noted, however. that cable systems
which carry only local signals and no distant
signals (a rarity) are still required to submit a
statement of account and pay a basic minimum
royalty fee.

not located with the station's television each distant signal that would not have
market. previously been permissible under the

Cable systems pay for carriage of former distant signal carriage rules. This
distant signals based upon the number 3.75% fee has become known as the
ofDSE's they carry. The statute defines "penalty fee" in cable circles and has

- a DSE as "the value assigned to the restricted the number of distant signals
secondary transmission of any camed today by large cable systems.
nonnetwork te!evision programming The second rate adopted by the CRT,
carried by a cable system in whole or in to compensate for the loss of the syadex

-part beyond the local service area «a rules, is known as the syndex surcharge.
primary transmitter of such Large cable operators must pay this

. programming." 17 U.S.C. 111(f). A DSE additional fee when the programming
is computed by assigning a value of one appearing on a disttmt signa] imported
to a distant independent broadcast ~ by the cable system would have been
station, and a value of on~uarter to . subject to black-out protection under the
distant non'commercia] educational and FCC's former syndex ru]es.~

. nettwork.stations, which do have a
'

Since the CRT's action in 1982, the
'certain amount of nbnnetwork ." 'oyalties collected I'rom cable systems
programtning (n their broadcast days . have been divided into three categories

'Cab]e systems pay royalties based upon for distribution to copyright owners to
a sliding sca]e of percentages of their refiect their origin: 1) the "Basic Fund",
grtxts receipts depending upon the .~.which includes all the royalties
number of DSEg they incur The greater collected from SA-1 and SA-2 cable
the number ofDSEs, the greater the tata] systems, and the royalties collected
petrcentage of gross receipts andy, . '" - from large SA-3 systems for carriage of'onsequent]y, the larger the tote] roya]ty distant signals that would have been
payment w ".':" .

" .". '" permitted tmder the FCC's fornierAs noted above, the operit]on of the d]stant signal carriage ru]es; 2) thecable corn 'y license is intricately -3 75t](, Fund ""which inc]ides the

regu]ated cable systems extensively in
1976 msmct]n th~ in the n~~ of ™ge would not have baen p~™t~~

under e FCC's former distant signal
d,.~t 6~1 ~age Mm) and carnage rules; and 3) the "Syndex

m a di~ta~ wh~ collected fr'om large cable systems for
.the 1~1 h- dms had p~h M the carriage of distant signals that contain

I i„ri@St 6 t . - progrannning that auld h bee

progmmming (lbs.~d]cated . subject to black-out Protection under the
~]~vityru]m). H~m~, i 1980, the FCC'8 f~er sy dmru]m.
Commission took a dec]ded]y - Distribution ofRoyaIties
dtmgu]atory stance towards the cable

eh h ted the.d]~t
- Royalties are collected twice a Year
from cable systems for the privilege of

]~]v]ty (-syndex") ru]es, Mair subscribers. As discussed above, these
1981), cert'. denied sub. nom., Nationai 'nce and dep ited in mMmN-bauing
1143 (1982).C.h]em,~erne w~ now a~~~ ~0 the Umted States
free to import ai many distant dgna]s as Treasury for subsequent distribution to
they d~&thout w~,ofany . coPyright owners of the retransmitted
black out~&~ ., " - -. 'broadcast Programming.

pursutmt to il s statutory authority, In order to be eligible for a
and ]n react]on to the FCC's action, the distrt « ~ roy«es -p ght
Copyright Royatty Tribunal initiated a owner ofbroadcast Programming
rate adjustment proceeding for the cab]e retransmitted by one or more cable
compu]sory ]]et,use tQ compensate systems must submit a written claim to
copyright owners for the ]ass ofthe; the Copyright Office Only copyright

owners of nonnetwork broadcast
syndex ru]es. T'gs rate adjustment programming are elig]b]e for a royalty
proceed]ng prot]uced two new rates distribution. 17 U.S.C. 111(d)(3).
app]]cab]e to ]a.ge cab]e systems mak]ng Eligible copyright owners must submit
section 111 roy dty payments. 47 FR their claims in the month of July for
52146 (November 19, 1982). The first, to roya]ties co]]ected from cable systems
compensate for 'he loss of the distant
signal carriage l ules was the adoption . Royalties collected Rom the syndex surcharge

have decreased in recent years because the FCC has
of a royalty fee if 3.75% of a cable. reimposed syndiritted exclusivity protection in
system's gross receipts for carnage of certain circumstances.
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during the previous year. 17 U.S.C. Claimants category. The copyright arbitration proceeding, issue an order
111(d)(4)(A). Once the claims have been owners within each category . setting the royalty fee or distribution of
processed, the Library begins to . traditionally agree among themselves to fees, as the case may be". Id.
determine whether there are '.. hize counsel to represent all owners - Shortly after the elimination of the
controversies among the parties filing within that category during the course Tribunal and the assumption of its new
claims as to the proper division and of a Phase I distribution proceeding. duties, the Library published a notice
distribution of the royalties. If there are In Phase II, the royalties are divided seeking comments on the existence of
no controversies—meaning that the among claimants within a particular controversies to the distribution of the
claimants have settled among category. For example, in a Phase II, 1990 cable royalty fund. 59 FR 64714
themselves as to which claimant is due proceetiing within the Music Claimants (December 15, 1994). Consistent with its
what amount of royalties—then the category, the copyright owners position that the Library was not a
Library distributes the royalties in zepzecarnted by ASCAP may be in .successor agency to the Tribunal, the
accordance vrith the claimants' .. controvemy with the copyright.owners Library began 1990 cable distribution
agreement(s) and the distribution is . 'pmented by BMI as to the division of proceedings anew. At the urging of the
concluded. However, the Library must,xoyilties allotted to the Muiic Claimants parties submitting comments, the
conduct a distribution proceeding in . category after the conclusion ofthe,.:Library consolidated distribution of the
accordance with the provisions 'of .,-;-.-.'Phoae I pzoctMing. If such a .. "- 1990, 1991 and 1992 cable funds into a
chapter 8 of the Copyright Act for thee@ 'controversy existed, the Libzazy would

'
single proceeding and instructed those

claimants who do not agree. - ' '.. 'onduct a Phace Ii.proceeding under the. parties interested in presenting evidence
Distribution pzotxedings conducted same provisions of chapter 8 of the . '. to the CARP to flic their Notices of

under chapter 8 are accomplished in . Copyright Act applicable to the Phaoe I Intent to Participate. 60 FR 14971
two phases. In Phase I, the royalties aze

'
.- ..-. ','.':. (March 21, 1995). Representatives from

divided among the categozies of.: ~:,The txtb e ditttribution proceeding . -six claimant groups expzessed their
broadcast prognunming zeprecented in . which is the subject of today'9 ..: intention to participate in the
the proceeding. The copyright owner recommendation of'the Register of -- ". Proceeding: Program Suppliers, Joint
claimants Eave, traditionally, divided Copyrights, tmd Order.of the Librarian . Sports Clainiants (JSC), the National
themselves into eight categories.during:...ofCongzeoa, is a Phacs I - ..:::Asttociation-of Broadcasters (NAB), the
Phase I. These categories of claimants Phace Ii proceetBags ba conducted Public Broadcasting System (PBS), the
are: (1) Program Suppliers, which are. Bub~~ently xo zettolve ail Phase II .

- Devotional Claimants; and the Canadian
the copyright owners of syndicated -: controvers'iett for 'distzfbution of the ' Clafznants.4 The participating parties
television series, movies, and television 1989-1992 cable royalties. ', -,. ''submitted their written direct cases on
specials; (2) Joint Sports Claimants, ". " 'his Pzot~hzg .'. '..., -August 18, 1995, and precontroversy
which are the copyright owners of live 't stake in this royalty distzfbtztion - ~~cry was conducted on those cases
telecasts of professional and college .''. P~IExg is over @500 million in 'onsistent with the new procedural
team sports; (3) National Association of royalties collected from cable syst™ - rulxts adopted by the Librarian to govern
Broadcasters (also known as .. for the zetztmsmfssion ofbztzadcast CARP proceedings. See 37 CFR 251.45.
"Commercial Television"), which aze . signals duzhzg the years 1~2' -: .During the course of the
the copyright ownezs of programs .: distribution pl oceadhzg for the 1990, pzecontroversy discovezy period, the
—typically news and local interest - - zoyaitiszt was ) tegun by the~ in April Librtzrian was called upon to make a
programs produced by bztxtdcast... 'f'1993 58'FF 17387 (April 2. 1993).. number of-procedural and evidentiary
stations; (4) Public Broadcasting Service but wzto adcd when the'~gratis rulings consistent with 17 U.S.C. 801(c).
(also known as "Noncommercial '.'ihninatod the Tribunal hztez that year See Order, dated October 30, 1995;
Television"), which are the copyright See Order. CRI Docket No 92-1~ CD Ozrfer, dated November 7, 1995. In the
owners of all progrtunming bzezdcast by (October 14 1'~3)

.
"':.;.' November 7, 1995 Onfer, the Li|mtzian

the Public Broadcasting Service that do 'Royalty distribution p~fngs now specifically designated an issue to the
not fall within another categozy;9 (5) 'ettuize the Librarian to eumble e .: CARP for its resolution: "whether
Devotional Claimants, which aze CARP to detertninb.the proper ..; ':;Programs distributed by the Fox
copyright owners of syndicated - ":::;, allocation ofztzyaltfes tzmtmg the ' ':,'roadcasting Corp. to its ttfGIitttes
programs with a religious theme that do ght owner claim™ts The-. ' -'-: during 1990-1992 were 'nonnetwork
not fall within another category; (8) 'tmzian asoetnbies a CARP for a period programs'ithin the meaznng of
Canadian Claimants, which are the of'180 day~eiecbng two of the . Section 111(d)(3)" of the Copyright Act.
copyright owners of programs broadcast azbitzatozs and ailowhzg the two. 1 Ozxfer, dated November 7, 1995 at p. 21.
on Canadian stations that'do not fall 'a)ected to chzoce a theo make a The Library permitted the parties to the
within another category; (7) Music detezmimttion as to the proper '. proceeding "to amend their direct cases
Claimants, which aze the copyright ..i distribution oz rate adjustment and to submit such evidence as they
owners of musical works broadcast on 'ubmit a.wzitbm report ««Librarian consider zelevant by December 15,
all progzanuning, as repzetNntted by the with their fmdings of fact and . —, 1995." Id.
performing rights societies ASCAP, BMI conclusions o( htvr 17 U.S.C 802(e)' 'Arbitration proceedings before the
and SESAC; and (8) National Public The Librarian ken has 60'days to -'ARP were initiated on December 4,
Radio, representing the copyright 'tzvlew the report andi uptm the -.' 1995, and the 180 day arbitration was
owners of all progzanuning dcast on zxxammandation of the Register of begun. 60 FR 58680 (N:vember 28.
National Public Radio radio stations that Copyrights, either acceptor zejsct it. 17 1995). On June 3, 1996, 180 days later,
does not fall within the Music U.S.C. 802(i). ':he statute dixects that the the chairperson of the CARP delivezed

Librarian mutz adopt the zeport unless
'hn example of a program which would not be he ".fmds that:Ee determination is aThe Music Claimants and NPR settled their

in the Public Broadcasting service category,, arbitrary or co tzazy to the applicable clalrns to the 1999-92 funds, ar.d did not
because it fell within another category, would be Si~s of ge CO ~ ht Act porticfpata The Canadian Clainumts settled their
the movie Platoon" that was broadcast by a PBS'&"gh '990 claims with the other parties, and therefore
station. That program would properly fall within whereupon he must tiiter fuII only participated in the proceeding for the years
the Program suppliers category. - examination.o l the record created in the 1991 end 2992.
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the Panel's written report to the The Reporfing ficxte - '6) when the agency's action anlails the
Librarian. As provided in 37 CF.R. unaacp]ainecj discrnninaticin or disparate
251 55(a) the parties fi]ed the ~on 802(Q of the Copyright Act ".tres&ment of similarly situated dies.
petitions with the Librarian to modify +b~~ sh~ dehver his Motor Vehicle Manufacturers
and/or set aside the decision of CARP ec] 8 thera~g xe)ec™g th Association v. Store Form Mutual
by June 17, 1998. Replies were filed by ~. s~~~ ~, y .

+ '. Insurance Co.,463 U.S. 29 (1983);
July 1, 2996.s ~IPt. The Panel did not delcverlts C lcom Commu~c~ions C.q v FCC
Furthergcfiori Icy the C+Rp 199 th da ~~' 89 (D C Clr 1986) Air7flol kfinal determination until August 29,

Corp.v. FAA,758 F.2d 685 (D.C. Cir.A&er preliminary review of the - " received the Response to her cextified . 1985jCARP's report, and consideration of the 'questions issuance of this Order ls. " '-'..Given these guidelines forparties'etitions to modify the Panel's therefoxe. In comphance with the, ': determining when a determination is
decision, the Register of Copyrights

'

statutory deadhxe ."-"" ." - ' ."arbitrary." prior decisions of the Court
determined that she would not be able S&~~~ofR~~"' .',": ",.. "-,',— '.'of Appeals for the District of Columbia
to make 8 recommendation to the '- .. -,:,-,, . -."..' ''' =-'.'"Circuit reviewing the determinations o'
Librarian regarding the suificiency of . 'he Copyright Royalty Tribunal =:the former Copyright Royalty Tribunalthe report. Specifically, the Register . Reform Act of 1993 create'd'8 unique " "

. have be'en consulted. The decisions ofdetermined that the report lacked the Gystenx ofreview-of 8 CARP's .
','- -:-'-.-'-- the Tribunal were zeviewed under thefull explanation needed to enable her to detexnxmation Typically, an arbitrator's "aibitraxy and capricious" standard of 5make a recommendation of either . -: '.. decision Is not reviewable,but the '"'„'U.S.C 706(2)(A) which, asnoted above,rejection or adoption, as required by the Refoxxn.Act ~.two ]ayers ofreview: appears to be applicable to thestatute. See 17 U.S.C. 802(I); : —. the Librarian and the Court ofA'ppeals Librar]an's review of the CARP'sOn July 11, 1996, the Register met~+ ~p 8~tati"es of the Program '' -'ckioii 802(echIscts theLibmrian'to': ."..=:.-: Review of judicna] decisions regardingSuppliers, JSC, PBS, National Public .

''.
either~ tixe decisfon,'ofthe CARP Tribunal acbons reveals a consistentRadio (NPR), the Music Qaimants, --.'r~ it lfthe Libxxjrian~ it 'he ..'theme: while the Tribunal was grantedNAB, the Canadian Qaimants, and the. ",xxtust subxtft'ute hfa olcfn detexxninabon ''--.'".a zeiatively wide "zone of'evotionalClaimants, to discuss the '. afbxr ful]cexfaxnfnation ofthe xecoxd = --" "'-'xuosonab]eness,"-it was required topmmb'Ii y of remanding the xeport to ..crcoteik ixzthe arbftxatieri procehfing.". '':;,;;articulate clearly the rationale for itsthe Panel for further explanation and: '.;".;.Icf;.If the gbxurian"~ It,.t]xsn the".."&''-"ewart ofx'oyaitiesxo exh ciannant. See-- development, After considerin the - "-,-,~dctuxnx(natfoxgoftho CARPrhocx~e--; — EfscorffmgirfffnsfryAssocfofion ofparties'eactions to such 8 proposal, the ..'the d~mition of tho~bxuricxn -ln: .-~exiciry; CRT, 662 P.2d 1 (D.C.. Cir.Register decided to submit 8 carie of: '..oith~'hrou~.j~m~ of the-,:-„'''41981);-Noffionol Cob18 Televisioncertified questions to the Panel in order Libxurionco Osdor, It'bx hf& cfccisfon that- ".'.-'Ahsociafion'v. CIIT;689 PM 1077 (D.C.to expend the explanation of the -- '.
lent]I be 1m~'t'oxcgvlewby tho Court:"'=.&;:Cfr. 1982); Ctuisffion Bxoadcosfingreasoning behind the Panel's = -.':,:"ofA~ . "-:-:-.'. 2-"-..'~::—.-". '-~,--;=~-."".';:: Y)tfczzwor&v; CHT, 720 P.2d 1295 (D.C-determinations of the distribution .' " ~-:"~ca(f).&~"~~@&-~"-"-" -",.Cfi.-1983); NofiorfoiAscodanon of-

pexcentages '
~& ™~ th ij~ ' ~ 'h' Brooffcosfers v CRTc 772 PM 922 (D COn July 16, 1996, the Office de]]vexed - &~~&„~~~~ ~ Qir. 1985). As one panel of the D.C.

ch .carson, the Hon~b]8 Me] K - @~i~ioni Mitxun']~b.Mm~]~gmd,the~~ „~e~d"~~~dd -.—:- w'"-p~
. ~~]y

memb ofthepane],Judg J]g ti
delivered the Response to the certifie ~ ~,~ '

- . ajedally ixistst that it cunjgh all the relevantquestions on August 29, 1998. The . '~y y ~ y' but: -considerations and lhatitmt oatits
Response has been made a part of the ~+ ~~~de~. the conclusions ln 8 fcirni that paxnilcs cis to
Panel's report as an addendum. uce of the texxn is uny different than the . cfatnnnine uriiothur it hcca cucarei~ lts-

Thep~es to thep.~~ing w~ ."~~".~~d~dhd i.the . ~~a ll~~y. - - ~

givenadditionaltimetocommenton ~+@~ ~P~~ L + ChxistffmBroadcosfingNetwork,Inc.v.
the Response. See Order, dated August 7~( )(A)':" ' -'..."": .CRT, 720 P.2d 1295, 1319 (D.C. Cir.
30, 1996. Thesesupplemental petitions Revlewofthecaselawapplyingthe 1983),quoffngNoiionalCable
to modify were received by September APA."axbijtxaxy" standard xeveolo six -.. Television Associafion v. CRT, 689 F.2d
17, 1996. Replies were filed by ''cctoxs or chxmmxtanceo under which a .1077, 1091 (D.C. Qr. 1982).
September 24, 1996. court is likely to ]bxd that:an cgency - "'..-. Because the Libraria.is reviewing the

. ected urbitrarl]y. An cgmtcy is ganexuliy CARP decision under the same
s National Public Radio fNPR), which satclacf far.. considCKd to be arbitrary %Then.it: ''i.-"cnbitmxy standard need by the courts

all yaars and did nat parciafpata in the pcuccading, '1) R It~ ~a'~cthe G
" ', d't'd ":; -'to xevlew the Tribunal. h8 must beGled joint communis with cha Music Claimants an

iha panal's Raport cm hugusi 2, 1 SS, ancf
acfdfcfansl cammanis an sapcambar ly, legs. Thay (2) Pails toamsl Ioronttxoiy'mi tna'pcxitaat: rational onaIysis of the decision, setting .

caquasc tha Librarian ca mala tba faliawfng ageet of the pxob)csu that it uses co]vtngp 'orth speclfic find]ngs of fact and
"aurcuacians" co cha chRp cspain(x) shelfy chat '3) CÃhm au cncpjm ciijtcin for its~ conclusions of law. 'Itus xequinnnent of. chain ace iiaditianally eight claimant gcuupaco tbat zuncf~xcc thr Ovidsnco pxcc-"mtecj '. every CARp report is'confixxned by thecabla royalties, the stu daccrilmf by tha Panel plus
Musie Claimants and NPR; (2) clarify chat both the
M la Claims ts G NPR tiled Natl af intani Ca p Whioh nOteS that a C]ear repOXt Setting
machamacical armr mada by the Panel for falling to gm y sea a ~ o ~; wii] at] assist e Li 'aninrluda iha sacclamancs of tha Music Ciafmancs and (5) Pails to cncacn:ia the data and articulate g a,y~«
NPR in tha total distribution percancsgca. a cxitjsfactory exp]a cult]on for its action Congress." H.K Rep. No. 103-286, 103

The first two points ara cecapcad as accurate. The including a xnticma c connect]on botureen the Cong., 1st Sess. 13 (1993). Thus, to
third point is adcirassad, in/in, in this Order. Icicts found and tha choice made; and . engage in reasoned decisionxnaking, the
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CARP must "weigh all ths relevant
considerations cnd that it sct out its
conclusions in a form that permits (a

determination ofl whether it has
exercised its responsibilities lawfully."
National Cable Television Association
v. CRT, 689 F.2d 1077, 1091 (D.C. Cir.
1982). This goal cannot be reached by
"attempt(ing) to distinguish apparently
inconsistent awards with simple,
undifferentiated allusioni to a 10,000
page record." Christian Broadcasting
Nettavrrk, Inc. v. CRT, 720 F.2d 1295.
1319 (D.C. Cir. 1983) a

It is the need for explained
decisionmaking that prompted the
Register to submit certified questions to
the CARP in this proceeding. The
Response having now been received and
made a part of the CARP's report, it is
the task of the Register to review the
report and make her recommendation to
the Librarian as to whether it is arbitrary
or contrary to the provisions of thc
Copyright Act and, if so, whether, and
in what manner, thc Librarian should
substitute his own determination.

Rcvietv of the CARP Rcport

As discussed above, the parties to this
proceeding submitted petitions to thc
Librarian to modify the Panel's
determination based on their assertions
that the Panel acted arbitrarily or
contrary to the applicable provisions of
the Copyright Act. These petitions have
assisted the Register in Identifying what
evidence and issues in this enormous
proceeding. in the eyes of the
petitioners, are areas where the Panel
may have acted arbitrarily or contrary to
the provisions of the Copyright Act. The
law gives ths Register the responsibility
to make recommendations to the
Librarian on the panel's determination
17 U.S.C. 802 (f) and in so doing she
must review the entire report.

After a complete review of the Panel's
report and the record in this proceeding,
the Register has determined that there
arc nine issues that require a full
discussion and analysis.

The first issue involves the Panel's
treatment of the "harm" criterion as a
means of calculating the division of
royalties among the claimant groups. In
order to determine the percentage
royalties due to a particular category of
prograinming, the Copyright Royalty
Tribunal fashioned three criteria to
weigh the relative merit of each party'
evidence. The first criterion—the
"hazm" criterion—required each party
to demonstrate how it has bean
economically harmed by cable systems'Ibe

record in this proceeding ls much larger,
containing over tzAxN pages ot bearing transcripts
~nd several thousand pages ot briefs and arguments.

importation of distant signals. The CRT
typically gave an unquantified credit. or
no credit. to each party depending upon
how well that party demonstrated it wss
h'armed by distant signal importation.
See, c.g. 57 FR 15286 (April 27. 1992).
The Panel chose to discount ths
importance of the harm criterion in this
proceeding, which requires review.

The second issue concerns the
eligibility of copyright owners of Fox
programming for a distribution of
royalties. As noted above, only
copyright owners of nonnetwork
programming are entitled to c royalty
distribution. The Library specifically
designated the "Fox issue" to the Panel
for resolution. and the Panel ruled as a
matter of law that Fox programming was
eligible for a distribution. The question
is whether that ruling wss proper.

The third issue involves the Panel's
distribution percentages for the entire
royalty pool. Ths Panel fashioned its
percentages as if ths entire royalty pool
wsze subject to distribution, when in
fact two categories of copyright
owners—Music Claimants and NPR—
bad settled out of the proceeding and
did not participate. The question is
whether the Panel's percentages must be
adjusted to include the Music Claimants
and NPR's settled funds.

The fourth Issue'oncerns the Panel's
allocation of royalties from the 3.75%
Fund. As discussed above, the 3.75%
Fund represents royalties collected from
large cable systems for the
rstransmission of distant signals that
would not have been permissible under
the FCC's former distant signal carnage
rules. Not all parties are entitled to
3.75% royalties, because not all parties
own programming that was
retransmitted on formerly nonpermitted
distant signals. The questions'or zsvisw
on this issue azs whether ths Panel
considered JSC's evidence regarding its
claim to the 3.75% Fund, whether the
3.75% award to the Canadian Claimants
was correct, and whether thc Canadian
Claimants 1990 3.75% award (which
was reached through settlement with
the other parties) is assured as a matter
of law.

Ths fifth issue concerns the Panel's
award to NAB. NAB contends that thc
Panel miscategorized certain programs
which belonged in the NAB category,
thereby reducing NAB's overall awartL
NAB also claims that the Panel rejected
certain statistical suzvey evidence that it
presented, thereby further reducing its
award.

The sixth issue concerns the award to
the Devotional Claimants. Like NAB,
they allege that the Panel ignored and/
or rejected certain evidence and

arguments which would have rer.ulted
in an increase of their award.

The seventh issue involves the Panel's
award of Basic Fund royalties to the
Canadian Claimants. The question is on
what basis. or what approach. did thc
Panel use in amving at the Canadian's
award and was it proper.

The eighth issue is the Panel's award
to PBS. PBS allegcs that the Panel failed
to make an adjustment in the statistical
survey numbers prcsentgd by PBS
'which would have resulted in an
increase in its award.

The ninth, and final, issue was not
raised by any of the parties and is being
reviewed an the Register's initiative.
The Panel made a single. unified award
to each claimant for each of the three
years of cable royalties availablc for
distribution. The question is whether it
was permissible for thc Panel to make
such an sward. or whether it was
required to award different percentages
for each claimant for ecch year based
upon thc evidence each claimant
submitted for that year.

A discussion and analysis of these
nine issues, and a resolution of each as
to whether the Panel acted arbitrarily or
inconsistently with thc Copyright Act
follows. As noted be}ow. those areas
where the Panel errsd, the Register is
recommending that an appropriate
adjustment be made to the awards of the
affected parties.

Resolution of the Issues

A. The -Harm" Criterion
Since the initial distribution of cable

royalties, the Copyright Royalty
Tribunal has attempted to determine the
correct division of cable royalties among
competing claimants through
application of three primary criteria to
each claimant: (1) the harm suffered by
the claimant as a result of distant signal
retransmission by cable operators; (2)
the benefit accruing to cable operators
for thc retransmission of the claimant's
works; and (3) the predictive
marlretplace value of ths claimant's
works. See National Association of
Broadcasters v. CRT, 675 F.2d 367,(D.C.
Cir. 1982). The CARP took express
notice of tbsss criteria. and discussed
the Tribunal's application of the -harm-
criterion in various proceedings. Rcport
at 20-21. The Panel conciuded that -the
Tribunal has generally discounted the
'harm'riterion from its consideration
due to an inability to quantify the
evidence submitted on this factor." but
did note that the Tribunal in the 1989
proceeding "gave Program Suppliers
and JSC (but not NAB or PTV) a 'ctsdit
for harm" '"1d. The Pane)then
stated:
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Given this history, and taking into account would now zeceive a credit for harm. Id. contrary to the statute. Program
the evideuccr and arguments regarding'harm'uppliers Supplemental Petition at 4.
which have been prec8uced in this...:; . " JSC, pBS, NAB, and the Canadian The Devotional Claimants continue
pnxxediug, we have ctetezuuuccfto mate --, -Cia[manta o~ to Pzognan Suppliers their assertion that all parties were
gxphcit what has henna huphcit stuccr these 'ategonaation of the.harm czjtezioa treated as equally harmed, requiriag an

Tlute parties, for the most part, azgue increase in the Devotioaals'ward.
creadag the cctmpulcuzy hccuLce 8GNr. g P S~h~~ to ~e D Oho~ Cbmnants Supplemental

uguisadthuthuzm,:,-,.: 4 el ~d h edb .. P~ao
zcrcmuamittcct wichcruttcom~cuthm; ..'i~;;:. chstaat signal importatioii. co'that even .'n reply, PBS and NAB submit that

. Expartenccr hue demonstmtafthu di6kuity, if 'ifthe Pozzsl had'Qvruzdcd quantHiable . 'Pz'ogram Suppliers'ssertion is
not inqxasihtHty, of ctuuntifytng tMs actor or bann'credits, Pzognun Suppliers were incorrect, and that rather than "legally"
of cb~mntniug which cloimtmtswuzo ':-'"- not ezrbticd to any. NAEReply at 5-10; eliminate the harm critenon, the Panel

signai -: JSCRQplyat 8-M;Canadian Claimants 'weighed the evidence and determined
zutzuasminicms. ~ontly, cru have . &:: Roply Gt 1g PBS Reply Qt~ Several that noae of the parties was entitled to

Izarthzs oleo offar Qzguazsntcrfo hoister '
Q credit for bann. NAB Supplemental

& &~ . ==-„- tho mximfag ofthe Pam8to treat QII:; ';Petition Reply at 5-6; PBS
chhncatto czrcqm8yhananL JSC,NAB, . Supplemental Petition Reply at 2-3. JSC

-'.QadPSS~thczt thaFcdalGI-;="„:::," ccmtend thatProgram Suppliers'arm

.vtztm of thuir oligibtltty to mahu dahn to o
' oa ofthe 1nmdcaoC .. -'-;: —,'hey failed to sustain their burden on

shuzo of th~zoyulticrs. -;."'" ..,.„".'. Qpi'acctuafvftyzaieoin 1990 Qze: proving bann, JSC Supplemental
Id. at 21. , .

". "',"..-:: conalchzubhr crvMazco of"cIiaagad —: -'etitfon Reply at 5-6, and the" - .: 'cfzzaanctaitcco~faatifyiagthopaael's - DsvotioaaIClaiamntssubmitthateven
zibaaal Iaccccieztt.'

-" "RQPIy.at:%0 'NASKiPIy Qt5-8 PBS ": =:for royalty distnbutions
~d.:.::=~at:r,pBS'stzbmftothat'theism I'"-.:—.-..-thoya n iem~tiedtoan 'mimth~mz th" — '..:'m~~mth~~~~

"hoiai ' '- -'~„-"-".'.'CIQhnanfs Supplemental Petition Reply
"Program Suppliers submit that

the Panel's treatment of bann Qs Q 'd b M~~ d d~ It I d & 6 P~l.s~ma~~~d dI~~~ ~Kdhd ~~~GMM~. ~~d am~gdlp .mm
a aero credit forhazal They QzglE8 that. ' ~i~trPBS~y at 3.

toth m~ 'C ~h CEd~g ~~Mg "thk'-:= df ofh ~t,th Panel~ y '. -''.-.:.':.'-- thgpatczimoy,hacro, concctIyor: .-'.;" "",,: oHcrctively deteradxled that the harm
Tribunal Refozzn Act 0 %998 crhIch,,* -:h~~~ th ~~~ .— czffezioa~ a
zcqufzedthePQaoltocdhuzcitopzfer..'.„,.',~~@~~~5 ~g - .--. P - Idfd~c~~rh tob of~
Tzibcmal dectsicms Gael dotonahmtioao, - '..

@
.. '-'»~]5C;5 AB,PBS Qad tIzQCQiicdfua.- ". "-~sazczmtag'as.instead it emphasis88the .

~'CIKzacmtohjKivo~tIjjhr'oclfifsijar oa 'azIcotplcce value cnteriQ. As Q zeuult,
8S~~~'"- .-';hem &'~or'@tIa2t'Of]Pgajiuza..'."'.":-.'":.'QE portico zecCnved Q sero credit for

Program Suppliezu Petition to~at'.":g - If-,;;:~~q:;.ir~~-y-,;.-.&-,:.-;=..'-,.'.-.:h
g Pp V:—- ~ccztiifod'quca5onofotheFQzzzL portisozegardingthiskatorwasgiven

to prove . '" "'" '~~:t&~starazq~kchtrHIcutfcaz .."""."- nowcdght. The icsue is,then whether
corn - l8 hazm Qnd thozofonz Qzo '

& ~rdigg thG PtnzQPG QPPhzztfo'a'ofthe: '' jt io Pogmjssibie for the CARP to
entitled to Ga upward Qd)aotzasat of . ~: hozm cri~rSImciflcaiIy'; tIcs'Rsgicter 'detezmhze the harm criterion was not'
theh zoyalty share. Id. at 10-13.... -'-:-'. lmtufzc'd ~to",[zvthctzcomd evlcfea'ce:. 'zebras

Dsvotioaal Clahnaats do aot.cuspate QuIrpozttzyuar conclusion that'QII '' ":..-"-'ection 802(c) of the Copyright Act
the Panel's authorhy to treatall'."- cizdzaaattr mrna hazaanI duzfz'zg,, ctotcn that CARPs".shQE Oct on the basis
chdmaats Qs equally harmed,but oubznk 1trtrt~~oad "Mfyua': -":-'. -.r.'::.OfG fuHy documeatcdWttcm zecord,
that they did aot zeceive QaybszarSt': ccaicIu~ that tho paztfco.wzmrequai1y .. IzrIor decIsfons oftile COPyn
whatmrverfzomthePanel'sconciusion.. ~cfarhtg1~2,bzZtthe-- - -'-'-=.;Tnbunal,priorcopyzight'arbitration
The Devotional Claimcmts note'that the'. -'zfhmoi ccatc~ that tho pQrtfso. " ' Panel deteradnatioas, and rulings by the
Tribunal did give come chimants credit zz'oz'cl'dfspazatsIy harmed &'1939, hovr

" ..*Ialaazian ofCongress under section
for harm ia the 1989pracsmifag,'but '.'cM thafQgcazt your Qtzazdo to~ of. '01(c).".(emphasis added). Program
crqaecnly denied the Davoticmal

' "."-'the lzbtp2ltiSO'ortiffcd'qajstions 1-':,. Suppliera argue that the "Prior
Claimaatsany credit based on 8 fhzding A,1~. -,-, .„-..;:, .—:,.-;=." ",'- "-"": decisions of the Copyright Ruyalty
that they vreze not harmedby the ...;:: .Tlzapanolszuponcfnf toboth ~ - =, . -'zibunal" language means that ail
importation of distant signals by'able .,ygzgoao by~ tbot it "fouacf hazza-'-- CARPs aze bound by, Qnd mny not
systems. Devotional Claimants Petition.

tokyo

ofliazttcci utility'Qnd zgrt ..
'

.. -:=': -
. deviate from, Tribunal pzeaxleuz. 'I%is

to Modify at 4. Bccuuca the PQnol ':" " '-Pzzd, oLthm'Mxatif'yfng pea&mean that.tho Panel in this .

decided to tract Qll claimants Qh equally.
'

ciofzaazs;~pagzzm~ .': ',. Pzucseding was bound to interpret and
hazm~ the DBwoticmal CIQimants '~~zotzuasmittcd Ecrmuzat ccmzpoacztioa hco 'pply the harm criterion in the saale
submit that their award must go up fremi'n8abQ'zanzI; it~ aot load any '- —.k-~"mazmer that the CRT'did ia pzevious
its 1989 level. They submit that the ., Iabzalatioa on mazhzt... 'able distribution proceedings.
Panol's deciaion was arbitrazy bamuse it-. uo..". CARP Rooponcout.C .: -

. -. --. This is too narrow u reading of the
failed to explain why the Devotional '..Phgzum Su) tplicza argue that the 'tatutory hmguage. The CARPs aze
Claimants did not receive aay credit for Panel;a numb domoastzates that it ' with full authority "to distribute
bann, deqrtte the Panel's suppcned- eliiniaatcd the harm criterion "Qs a legal zoyalty fees" coHacted under the cable
assertion that the Devotional Clahaants matter," vzhkh. they submit.is clearly compulsory license, and "to determine,
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in cases where centrovezsy exists, the Prugmm Suppliers opposed JSC's for. section 111 royalties. Tr. 6899-90. In
distribution of such fess." 17'.C. motion onthe basis that cable systems addition, it ruled that becauseit
801(b)(3). While the CARP must take 'paid for Foxy%listed stations as a full disposed of the Fox issue as a matter of
account of Tribunal precedent, the - - distant signal equivalent during 1990- law, it would not consider the written
Panel may deviate &om it if the Panel 92 and continue to do so today because testimony JSC and Program Suppliers
provides a reasoned explanation of its those stations are not network stations had furnished on the Fox issue. Tr.
decision tovary fram precedent. asdeBnedby Section 111.Pmgzazu 6900.
Airmark Corp. v. PAA. 758 F.2d 685. Suppliers Opposition at ~. Pmgram JSC challenged the ruling of the Panel
692 (D.C. Cir. 1985). Such action is fully Suppliers further azgued that Fox does as contrary to law, and urged the
consistent with judicial interpretation of not have the nationwid'e zsech that ABC, Librarian to declare that "(1)
the mle of precedent. It would make - CBS„and NBChave beczuzse Fox's programming may be network
little canoe to require the CARPs to ctabous ammcxttiy UHF stabons with pmgzamming, ineligible for
apply Tribunal pzecedent inaH,, .:Racer covuzstga, and this leccer coverage compensation under section 111(d)(3),-
circumstances. and allow no deviation, has zesulteE in lowernetwork fees.fer - even if it was not broadcast over a
especially in the arne of determining the Foxpmgzams tlmn for ABC,CBS and. station ciassiBed as a network'tation
relevant factors for distributing

'
--.+ %BC pmgzuzns Icf'at~ i'Zugzmn '.'..".:..''under @ection 111(f), (2) copyright

royalties. The Tribuna was not itceif . '„.:-'."';SupplfezzzuLonoted'thctEFoxafBhates.- .owners are not required to have Fox
consistent in applicntion of the hazm '..'okapi ~ the 6amurizan Fox .

-'-.." agihates declaied 'network'tations
criterion, and never.quantihed the vahte . pmgzmnsafr as olzpossd-to the zzetwzuks 'before they can chaaenge the aoocat}ou
ofa "harm credit." The.Panel in this 'wldch havu unifozzzrpzugnnn tfmes and ofmyaltiei to Poxpmgzamming, and (3)
pmceculing took full ccccnmt of the '...."- ~Id. '"'-;- .=.'-" -'' -: = '.:—.-..":. 'hepmgrazmning distrBnzted by the Fox
harm criterion—i.e. acted on thebasis of . hszczpiy.-JSC stated thz'-t it wee nczt 'network to its afBliates does not qualify
it—and concluded, ccmzistent with its .. b=.zfngitczzmgument ozLthe status ofFox co '.nonnetwozk'pmgrannning under

. authority to make distribution - "": .$'~ufBhated staticmz'wizetlzartheycmr '
.section 111(d)(3)." JSCpetition to

determinations. that the critcmm wuo ".ztotwczrkorzznnz~@stutfcms'SC . - ~at 24.
not useful to deciding distrIImtlon ..."'Repiyat@ JSCccceizted Prczgzum ', ',."Pmgram Suppliers urge the Librarian
percentages. Thepanalfurtharnoted ."Sczppifszn azgmzezttthcztFox~iiihated tozzzfsctJSC'szequest.Theyazguethat
that even the Trilnmal itnlfhad, ' stzzticzno wam not nstcuzzzk statfozN fn - Izzdependent stationsazzz paid for as a
through the years, "genemlly '..".'1~inuxuzsathoy~notizzcun~& fuII (1.0) g$p, whereas network stations
discounted the 'harm'riterion &am Its , zuztworkpzzzgzunmfng hzr+ezzhstnzztfai am pcud.Bzr as a ~carter (OM) DSE
consideration due to zm.inability to . „-'',:pent of th-'r stctbcm.o~ hzuadcctst -.'zugrazzrSuppliers Reply at 27-28. They

fy the evidence submitted on this cfay. -which is o-mqczlzmzzent hzr cr ..".:.'assert that Congzeismade the decision

Panel provided a zeu~mmd exphmaticm ",ctatfcm zmdoreactfcuz-&~Ikf'at~ .- -.-' uugzaznnun cm independent stations,-
for its decision to discount the hcmm ., jlfowuvor.hz JSC &viaor~ that did not ..;; —,ctnd therefore,mr pmgzum anan'riterion,and clariBed m Its zespcmca to ~&unzz~pmgram cm ~'-' .. hzcfepsn'dent station could be, as a
the certiBed questions that it did not ~szzzrk ~~.if thsycam ~; matter ofIaw, a network pmgzazn. Id. at
give any claunant credit for harm, It did a -

. staticm so fozzg ao thoy . 29.not act arbitrarily or cozztzuzy to the -- 'scezzz distribszzui bye mzthm~da " 'SC 'eged that th 4-1 mbstatute. rk.N.et4-5. '. -"- -:" .-"-"-':.'. -—
.Oax e ~-19t" tiz

B. The Fox.issue ..
" ' .';. ~~~ C)'Ztdsrdsslgnnt}ng .... p. ~p g~m

On Octobzr 2,1995,bsfozutILz .. =':== -Ibliowfng~ototlxr'CALF.'-.wl~m-. ' ~
initiation of the 1990-92 concohdatcd ymqpazzuzdlstzmzuted hy'thoFox
cable royalty distribution pzucs:uhng. ' Bru=dccnthzg Corpozuticuz tzz'Its a6iliatcs
JSC Bled a motion arith the Libzurim of . during 1888-SR wore'nonnetmark
C g ~~ngh- u ~~. -:p g n~~th z~~~~.--,-.','.. nm~~ri'P~mm~~of

ox+Istributed Iuugrcumnmg is netumk &eden 111(d)(3). ~GRce
pmgzanuniing ineligibie to mcekm -,-;.ezzlEmd that any cu}aId cunoutztito: .

~~'JSC
meson 111 mvaitieo.. '..-".'dfzcct~ tc~su .em''evfdezzczzas

cectzon 111 of the Copyright Code 1995
" — ~ ofGmgzess estnnate of 100% JSC

provides that only owners of ''Ou~uznjser 15 1995 two port}so Petition to Modify. at 28.
nonnetwork television and radio

'
JSCund Program Sutznliezs amend

pzograms may claim cable myalties. JSC thsbr~tcz pmvfud™e writtezz testmzony a question to the Panel regzrdmg its
Motion at 1-3. According to JSC, Pox 'on the ~gznzted Fox Issue On -. treatment of the Fox issue, the Panel
BrcmJcasting Corp. had bonnea, . ~bar.2g 1995,PBS Ncd a par'tlal, nonetheless included anaponse. They
network by the years 1990-92, carving . oppusftfcm to JSC's precontmvezsy -, oIKerved:
CQ% of television h~oldsand 'otion. ':-,:. '.- -:. ".' ';",."": .:, - .The Ruxsl would Itketocuuunenton the
paying indepandent producers license Ozz January 28, 1996, the Panel ruled, Fox Issue. The Ccpyr}ght OHke views 0 as
fess corn pazable to that ofABC, CBS, co u matter of Incr, that the deBzz}tions a miuut question of Rct mid law. The Panel
and NBC. Id. at 3. JSC therefore moved ~on of 111(fJ pmvides that the words Mspectfully disagrees. We fcnmd it to be

to have the programming licensed by deBned m thzt zzactfon apply as well to Q)lely a matter of law. Tha Joint Sports

Fox television declazed as their "variant forms" that the phrase
noncompensable network programming "network,zam" was a "variant. . suanest that it is a question of fact.

and to dismiss those royalty claims farm" of phrase "network station".;
represented by Program Suppliers that and therefore a program had to be aired . JSC urged the Librarian to reject the
are for nationallyM}stributed Fox on network stations before itcould be Panel's resolution of the Fox issue as a
programs. Id. considered a networkprogram meligibIe matter of Iaw. JSC Supplemental
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Petition at 6. Further, JSC uzged the independent signals, meaning that they cannot be said that the Panel acted
Librarian to "articulate the appropriate ~~ nod'for at one DSE, as ~~~ to "~«aaacasaay Gi conuagy to thepa~vi~aGns
test for deciding vrhether pmggamming the oz~uagter DSE for network signals. of the Copyright Act by ruling that Fox
is noncompensable network The mason is that, during the 1990- .pmgramming was nonnetwork
pmgramming,«submitting that the 1992 period, Fox stqtions did not pmgramming for distribution purposes.
proper test should be "vrhether the "tgansmit(J a substaritiai part of the The Panel approached the issue from
programming has been sold to a single progmmining supplied.by such the payment side and concluded that
buyer.or exclusive distribution across a network@ for a substantial part of that what is not a network for pay-in
nationwide netvrork ofbroadcast - station's typical bgeadcast day." 17 - purposes must likewise not be a
afiiliates." Id at 6-7. Program Supplieis UN.C; 111(Q..The issue, then, is can Fox netvrork for paywut purposes. Ruling in
and PBS oppose JSC's requests, - be o network for distribution purposes, -hvor ofJSC's request would pmduce an
submitting that the panel ruled correctly but not a network for izhyment . incongruity in the statute, raising the
on the Fox issue, and that thege aie "no PBSogguce in its reply to s question ofwhy cable systems should
grounds" for the Librarian to adopt petition to modify. that the Copyright pay the full royalty value for Fox
JSC's test for detegznining . - RoyaltyTribuna ruled. as a matter of stations (one DSE), when the copyright
noncompensable network progzamming. Iac&. in tha-1978 cable copyrightmyalty -owners ofFox proggaznming have no
Pmgmm Suppliers Supplemental .

distribntlcnrpgg~inif izz the context - sbagte in those royalties. The Panel's
Pcrtition Reply at 9; PBS Supplemental .

ofPBS Inzzgn2mnfng'that pmggams '.hagmonLation of the payout with the
Petition Reply at 4-5. Program nzuat abr ozr natcrork stations before they pay-in is neither arbitrary nor contrary
Suppliers further note that it only - ccngha consfdogad zzatworic pmggazns. to the Copyright Act.
would be permissible for theLibrarian PBS Replyat &4-17. Howecler. in the 'urthermore, even if the Register were
to adopt such a test through a 1976 pmc~ing.theTribuna . 'ndined to gacommend to the Librarian
rulemaking pmcecrding, and not during ccmsidoged rmd ruled on two'argcanents that the Panel's determination was
the course of gevicrw in a myaity - in tho'ohagnotfvo- Fbart it ccmhIIdered . con to the Copyright Act, there
distribution pmceading. pmgiam ." 'the'qccaaafon ofwhether,pubhc.; =-'~=':."~dbe no iactual zecord for the
Supplier Supplemental Petition RepIy at 'ahvfsfm stntfcmoagcg~rk stations Libraria.to substitute his own

:.:".--,m'de~ fzrmc5O'n 111(fJ.-Ifpublic ihemiination. The statute makes dear
The H~c'udjcjggy Connnjttee -:&toRPvfslon KanScnzo weg8'netvgork ". " 'hat the Librarian may'cmduct his

Report to the Copyright Act diccczsoas, ctntfcmcl-tha'dbmm8 wcazpsaIxzgaxk to. review ofthe CARF's detegznination on
the dispazate royalty obligations undgrr ffzzd thcgtPBS pzcggznznmfna',wzazn~ 'hi basis ofthe "gacozd created m the
the cable compulsory lice'or pgngzuzmn~ao~~ the Tribuna -- 'ogbftgntiozr pmcesdizig," and does not
network versus independentstatiomc found theatPBS dfd zfot owzg anypubhc- grunt any gespozisibiiity orauthority to

ozgctuti~nczrwagcrcmypubifc theLIRaria.to make his ovrii actual+ ~~ ..foiovisicm ~cmo OSiliotegofPBS PBS-- Sndfngs..17UDW 802(fJ.
n ~e mll& -d~~t ~ P -

I w .. zoo.mamlnauhip cxlrlrogutfon aha& .:-. '. Gm captentIy, the Panel did not err in
jrr G«rignSd m rrfi «d~ sigaGhi Dkgnag

' SEC!nhsgn cga'pubhc teLvfslnn StnbcnLX guhng that Foxpgogra1ninillg Was
signals ms defined rxl signals grrczanomittcd TI~fcrzcr'he fglczt.'gcqniganzcmtofa'. 'ehgible for'u distgibuticm of myalties,
by G cable system, in whole Gr411 parr,-, zt~ugh otatfcim,aechrcec5cm 111(IJ— - and JSC's petition tamodify the CARp's
outside the local service rrrea of theprhmzry that the+'ba~ byorQHiliated with MlnzgconcerningFox~buted
transmitter. DiFerent vahrasrrge~ to cr zz~@-ugcz not mat; and the '-'.;: 'mgmns is denied-
independent. network, rrad educnthmal Tribmoi condzzdM that public.
stations herse of the d ffrnvnrmnrrrrngrrof telavhuon staticms age
viewing ofnon-network irlrgrrrinrnmgarrried stationo - -:", .

- ..:,„.-;— . TheDevotional Claimants daim that,
by such stations. For example, the viewirrg Gf The Tribunal then consideged the

' Iucaumr ofa mathematical mistake, the
non-network Programs on netvrork stations is ~d~~wh~erPBS. 'anel, contrary to its stated intent, did

pprnxtrmrte 25 percent- pmgmns aizerfon public television 'otgive the Devotional Claimants the
H.R. Rep. No. 1476, 94th Cong; 2d Sess. station~idg age not networic .. - same award as it received in 1989.
90 (1976) (erupbasisadded).lt-appears statioz~igtnonetheiessnetwork 'avotionalClaimant'sPetitionto
from the above statement that Congress pmgmms.TharTribunal stated~"We
considered that there wage diFerent Ioorcod rzt the gecogcI of this '" 'Panel's key findmg vrith resPect to them
amounts of viewing of nonnetwork p'gc~ing, which in ourview was that there was "no change in
program on all three categories of establishes significantdisbzzctfons ''- cfrcumstances" &am their showing in
stations, and estimated that it vras 25% . batweazz the fmtWoningofPBS and that the 1989 cabIe royalty distribution
on network stations. Therefore, of the commerdal networks. We imd pmceading. As a result the Panel
Congress also estimated that it vras that the opegabocz ofPBS in distributing. awarded them 1~% of the-Basic Fund,
100% on independent stations, but did pmggams is mop! akin tcr that ofa and K95% of the 3.75% Fund, the same
not preclude the possibility that there pgoggnm syndjcator." 1978 Cofrfe: -as in 1989. Id. at 3. However because
could be network programs on Ircr pafgy'Lbsgr/blr&org Irgocgsedlrrg 45 FR the awards in the 1989 cable royalty
independent stations. 83028. 63033 (Slrpt;Q. 1980). Bcxxluoa distribution proceeding were indusive

Congress spoke in the statute and the thoTribunal ruicrd, based on the facts. of the settlement of the Music
legislative history only with regard to that PBS'distrib;.don ofprograms is CLaimants. and the awards in this
how cable systems should pay royalties - more akhz to tha. ofa program . pmceeding were exclusive of the
for network stations; it did not define syiidicator, it dic I not have to reach the settlement of the Music C!aimants, the
«netvrork programming" for royalty legal question oi wbethe. a nationally awards to the Devotional Claimants
distribution purposes, other than to distributed progIlzm appearing on a were actually a 5.62% reduction in the
state that oniy copyright owners of normetwoikstaboii js, as a matter of Basic Fund to ail equivalent of 1.19% of
«nonnetvrork programming" are entitled lavr, a nonnetwo rk program. the total Basic Fund and a 4.275%
to a distributicn. On the payment side, Given both the silence of the statute reduction in the 3.75% Fund to an
Fox Broadrxrsting stations are paid for as and the lack ofTribunal precedent, it equivalent of 0.91% of the 3.75% Fund.
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Id. at 3-4. The Devotional Qaimants ask parties other than the Canadian
the Librarian to correct this Qaimants because no devotional
mathematical error ano restore tne programming appeared on Canadian
Panel's intended award to the stations and the CanadianClaimants'quivalentof what they received in the award was derived from the fees
1989 cable royalty distribution generated by their signals. Id. at 10.
proceeding. JSC make similar arguments. They

In reply, the Program Suppliers question the DevotionalClaimants'rwestionthe assumption of the basic assumption, and, alternatively,
Davotional Claimants that the Panel argue that if it is true for the Devotional
intended to give them the same award Claimants. it is trrie for them and all
as in 1989. Pzogrsm Suppliers Reply at ether claimants. JSC Reply at 44-45.
31. They note that the only evidence .SimiiurIy, NAB states that if the
allowing for this infezunce is that the mathematical miotoke is true for the
percentage awards are the same on their Khvutionai CIaimants."',it is true as mell
face. However, Program Suppliers~ forNAB. NAB Rep)y at 25.
that the Panel never explicitly stated The Devotional Cihn'nants uze cern%
they were awarding the Devotional whan thay state that thePanel found.no
Claimants the same award they received changed cizctnnfztancao with zagurd to
in 1989, and the Panel could have tham, und that the Panel awarded them
intended the actual 5.82% and 4.275% psrcantugao thatwuze idunidcul on their
reductions thst did in I'act take piece. Irf. Rce to their 1989 uwuzzL The other
Further, Program Suppliers state that if, portico uze equaHy~when they
indeed, the Panel made u mathenufticai otutnthatnfnvhalfrdid the panel
mistake with regard to the Devotional . explicitlystate tbut it.mteniLd to give
Claimants, they made the same theDavohonatl Guimunto the oume
mathematical mistake with regard to the mme uo m 1939. In addition„ the
Program Suppliers who fsciaHy zcceivcd ~uzo juotISei m positing that,
an avtrn 55% award for uH three years porhupo, thepuuel'o cuiculnbons vioo-
in the Basic FunrL Id. at 32. Progmm vto tho otharcJafnumto vrare oimiluriy
Suppliers con~ that the Panel .motheamticaHy Scem4only'less
could have intended the Pzogzam obviously co, hecutloe their Snal
Suppliers should receive 55% inclusive numbsmhupprarto bsc~nt&um
of the Music Claimants ~rant, in thee ociunhxi in the 1~ cable
which case their award would nesd to diotributfon pn~in3,
be 57.59% of the Bnoic Fund und Saxazcu of thxedifntnzltlao unff the
81.38% of the 3.75% Fund, instated of Iuckoffxfcqfzuto explanation, the
the 55% and the 58.S% they were Rcgiotarqzuo~ ttu Punal ao to
awarded. Id. wiuthorn znotbonmthxil miotahe bed

The Canadian Guinunzto make u lmn mcdu uo tn tlu X4votional
simihu argument as the Program Gahtnunto.bz cdrhdon tho Register
Suppliers, questioning the Devotional puovitLd thu Pazul with u'chtuzt
Quimunto'asic aootzmption that the cdjtfoting ttuhl diotributhmiigmm to
Panel intended to give them the ernie tnha cfxount of8u ~tlanuzlt smx9ud
award as in 1989. Canadian Cluimants by thejÃaoic Qaimuzzto und ¹tionul
Reply at 8-9. They nota that the hay Pubhc RcdffL
evidence in thio proceeding. tha NIOLun hz zcoponcu;ttupazul ozutcd that it
study and the Bortz survey, ware bffth IntamLd to ucuzzqd 1~% of the Basic
offered exclusive of tha mumc ahnnamt, Fund. pius the ~ronuI.OAl1% for
and the Panel could have IntantionuHy '980, hmuuceit~5u diotribution
made ito award with full knowkxlga that oo if160% ofQu cnbIO rfzyuhdao ware
it was exclusive of the Music Qaimanto'nvolved in the p~ing, und did not
settlement. The Cmtudiun Claimants cunoidar ttuzcsftiament of the Music
further~ as the PzugzunrSuppliers Gaimunto forn.X three yeuu ao hmring
do, tha if the Devotional Clannants u Iuorimg on thr i distribution Reoponce
deserve an upward adjustment, then aH . ut 3. The Panoii~ that it wuo
claimants deserve one, in which coca an pzupar to do th s "lmcuuca tha pornas

adjustment

would ban wuob. Irf. at 9. zopmantcd1hot tlu Pmul should boca
Lnot. the Canadian Claimants argue that ito award on 10fi% of tiu fund. leaving
if the Librarian decides to make an it to the portico to adjuot among
upward adjustment for the Devotional themzelvao for.rottleznanto with non-
Claimants, the increase must come from participating pi~" Id. The Panel was

unable to provide a record citation for
representation of the parties. Id. at 3-4.

The Devotional Clainlants submit that
the Panel's answer has made it unclear
as to whether the Panel intended to
award Devotionals the same share they
received in 1989, and therefore
underscores the arbitzariness of its
action. Devotional Claimants
Supplemental Petition at 3-4. In any
event, the Devotional Clainiants uzge the
Librarian to increase their award
because "it would be illogical and
arbitrary for the CARP to have awarded
Devotional Qaimants less than they had
lean a~arded in the 1989
determination. Id. at S. program
Suppliers submit that the Panel's
answer zegarding the Devotional
Claimants award underscores the entire
report's lack ofraa~~ explanation,
but submit that the Devotional
Qoimants" evidence doss not merit an
increase in their aerarL Pzogzam
Supphtezs Supplemental Petition Reply
at 12-15.

The Panel did not act mbitrarily in its
award to K4votionui Ganzzants„but a
mothenuzbcal adjustment must be made
to OH the distribution puzcazztages
detezznmed by the Panel to reflect the
total am'f aH royuitico. The
Copyright RoyultyT~~
reported its distributio pazcmtagas for
aH parties zecebrmg royuitieo, incIusive
ofthine parties who hud reached
czNIement. See, e.g. 1989 Cable Royalty
Distributio Pzormding, 57 FR 152''
@apri 27, 1992). Tha Panel should have
dozu the oume in this proceeding,
aotuciaHy since it did not oner any
zcxons why lt vluo cdoptmg
percentages only for the parties bafme
it,zuther thun conoidefmg the entire
d~tion. Further, the statute
zcqirizes the Libzuriun to publish the
distributio percentages for the entire
caBle royuhy funds,'und not only those
uznounts that ware in controversy. 17
UB.C. 802(f).

Accordingly, the Register
zccommendo that the Panel's numbers
aze cdlusted to account for the total
distributio of the 1990-92 cable loyalty
tundo:r

rambo

slipalarod sword to NPR of0.18% is
sabirasrsd &am tbo foods. cs is caasisroar wirb CRT
proscdsat. sso. lies csbio Royalty Dhtrfbatisa

sr pR lsd. 153os fAprii 2y. lsszl.
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Basic Syndex

1990:
Program Suppliers ...........................
JSC:..................................:..;......;..
NAB ..............................................
Music Claimants ..................-.......
PBS ..................
Devotional Claimants .....................
Canadian Claimants ..........................

1991-1992:
Program Suppliers ............................

NAB .....,..„..„......,„.....„...............;

P
Devotional Claimartts .....................-..--------»-----—--"-----------------
CanMtan Claimants ................................. -..---------------------'------------

52.6336250
282355000

7.1820500
4.5000000
5.5049750
1.1938500
0.7500000

52.5250000
28.1725000

7.1625000
4.5000000
5.4912500
1.1937500
0.9550000

95.5000000

95.5000000

4.5000000

The above adjustment to the Panel's
numbers does result in a decline to the
distribution for Devotional Claimants
vis-a-vis its 1989 distribution
percentage. However, the Panel did not
state in its report, as the Program
Suppliers, Canadian Claimants, JSC. and
NAB correctly observe, that it intended
the Devotional Claimants to receive the
same percentage that they received in
the '1989 proceeding. This position was
confirmed by the Panel's Response to
the certified questions where it stated
that it intended for the Devotional
Claimants to receive its award based
upon only those royalties in the funds
that were in controversy. Consequently,
the Devotional's award, even after the
mathematical adjustment, was not
arbitrary.
D. The 3.75% Fund

JSC argue that the Panel erred ip its
allocation of the 3.75% Fund. First, they
claim that the Panel acted arbitrarily
when it rejected their proffered
evidence concerning the allocation of
the 3.75% Fund. Second, JSC claim that
the Panel acted arbitrarily in denying
them any share of the Canadian
Claimants'ward of 3.75% Fund
royalties. Finally, JSC ask the Librarian
to clarify the Panel's intent concerning
the Canadian Claimants'990 share of
the 3.75% Fund.

1. JSC's evidence. JSC claim that their
proffered evidence on the higher value
of sports programs on stations paid for
by cable systems at the 3.75% rate 'was
improperly rejected by the Panel. JSC
Petition to Modify at 17-18. JSC state
that they offered the testimony of Jerry
Maglio, Senior Vice President for
Marketing and Programming at United
Artists Cable, on the value of sports on
3.75% rate signals, and a statistical
analysis of the proportion of
superstations on 3.75% rate stations, but
that this proffered evidence was neither
discussed nor evaluated. Id. (citing JSC's

Proposed Findings of Fact and
Conclusions of Law at 157-158),

Program Suppliers counter that the
Panel did discuss Maglio's testimony on
page 88 of the Report and the carriage
of superstations on page 92 of the
Report. Program Suppliers Reply at 24.
Further, Program Suppliers argue that
the discussion by the dissenting
arbitrator of JSC"s proffered 3.75% Fund
evidence can lead, to a reasonable
inference that these matters were raised
and considered by the entire Panel
when it deliberated. Id.

On the merits, Program Suppliers
argue that there is contrary record,
evidence that undercuts any conclusion
that it is the presence of sports th'at
creates the wilL'ngness on the part of
cable operators to carry signals at the
3 75% rate. Such evidence includes the
decline in the carriage of two sports
flagship station", WSBK and WPIX, and
that the continued cs;riage of WTBS e,

and WGN has more to do with their
beihg the first wperstations in the
country rather then solely their sports
offerings. Id. at 24-25.

The Panel's discussion of its division
of the 3.75% Fi nd is, at best, terse. The
Panel states:

The 3.75% fund established a myalty rate
of 3.75% of gross receipts for newly
permitted distant signals. Little new
argument is made concerning its distribution.
PTV is not e parti:ipant in this fund. We
make theee awares in a similar basis as the
Tribunal in 1989. The alloctttions are as
follows: Program Suppliers 58.6%. JSC
32.6%, NAB 7.5 ll, Devotionels 0.95% and
Canadians 0.35%.

Report at 142. lit order to determine the
Panel a reasonir.g for these awards, the
Register inquired of the Panel as to
whether it took "into account JSC'8
proffered evidence on the value of
sports on 3;75% signals and Program

"The record also s cows that WTBS was heavily
promoted on other 1 urner channels.

Suppliers'ounter arguments," and, if
so, "what reasons led the Panel to
conclude that these presentations did
not change the Panel's analysis
concerning the allocation of 3.75%
royalties." Certified questions 6-A, 6-B.

In response to whether the Panel
considered JSC's evidence, the Panel
stated that it "took into account the
evidence of Jerry Maglio." Response at
5, In answer to why this evidence did
not change the Panel's conclusion
regarding allocation of the 3.75% Fund,
the Panel stated that "we weighed that
evidence and found that it was not
persuasive." Id.

JSC do not contest the Panel's
weighing of the testimony of Jerry
Maglio, but submit that it was
prejudicial for the Register to ask'the
Panel a question regarding its
consideration of JSC's evidence while
not asking similar question about other
ciaimtmts'vidence..JSC Supplemental
Petition at 5. Further, JSC argue that the
Panel's sole mention. of Jerry Maglio's
testimony indicates that it overlooked
other key evidence, and tha't the
Librarian consequently should adopt the
dissenting arbitrator's percentage for
JSC. Id. at 5-6. Program Suppliers
oppose JSC's request, arguing that JSC's
evidence does not support an increase
in its award. Program Suppliers
Supplemental Petition Reply at 6-8.

The Panel has now responded to JSC's
contention that its evidence was ignored
by stating that it considered the
testimony of JSC's witness on the 3.75%
Fund, Jerry Maglio, and considered it
not to be persuasive. It is troublesome
that while the Panel has now identified
the evidence that it considered, it
declined to identify any reasons as to
why it found Mr. Maglio's testimony
unpersuasive. The 3.75% Fund
represents approximately $45 million of
the 1990, 1991, and 1992 funds, or a
total of approximately $135 million. JSC
Ex. 2, at 2. As the Court of Appeals said
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in an earlier royalty. distribution although carnage of Canadian signals . not, however, make any attempt to

proceeding. "shorthand and tossaway, acc'ounted for 0.31% of the 3.75% Fund, substitute what it believed to be the

conclusory sentences are no way to the Panel awarded the Canadian . cozzect percentage.

handle a multi-million dollar'aimants 0.35% of the 3.75% Fund, an Canadian Claimants acknowledge that

proceeding." National Assaciatiazz of . amount higher than its fee generation. 'heir 3.75% award exceeded the amount

Broadcasters v. CHT, 772 F. 2d 922, 931 Id. In addition to avrarding the Canadian of fees that Canadian programming

n.10 (D.C. Cir. 1985). Qaimants more than 100% of their fee generated. Canadian Claimants

Nevertheless, the Panel did not act generation, the panel did not carry Supplemental Petition at 5. They

arbitrarily in its consideration of JSC's thmugh its analysis of the Basic Fund submit, however, that if a part of their

3.75% evidence. As discussed earlier in (in which 29% of the fees generated by 3.75% award must be shared with other

this Order, the Librarian's scope of Canadian signals'were attributable to parties based on the Panel's analysis for

review is very naxmw. This limited 'ports p g) und gave JSC a 'their basic award, then, to be consistent,

scope certainly does not extend to zero n of Canadian signal generate'd their basic award must be increased to

reconsideration of the zelutive weight to 3.75% royalties. Id; at 20 JSC assert.that 1.1%. Id. at 6

be accorded particular evidence, and the such a zem award is contruzy to CRT In reply, JSC argue that the Canadian

Librarian will not second guess a "precedent and wus arbitrary; nnd '.75% award was 113% of the fees

CARP's balance und consideration of.the request the Libraria a them 30% generated by Canadian signals, and that

evidence, unless its decision runs 'f the Canadian Claimants'.75% ';: they are only entitled to 51%, which is

completelycountertotheevidence 'ieo.ld." -:-."'' ';.: -..'.:.- ..--...consistentwiththeirBusicFunduwuzd.
presented to it. Motor Vehicle ...'hL support of JSC's claim, the program JSC Supplemental Petition Reply at 8.

Manufacturers Association'. State .. Suppliers cdirt that should the ':: The Panel's response of."ezror" is

Farm Mutual Auto Insurance Co.; 463 Librarian agree that JSC should get 30% 'mubling because it fails to shed any

U.S. 29, 43 (1983). As the Pmgzam, of the Cnnndinns'.75% Fund award, - light on what the Panel's intended

Suppliers point out, the 3.'75% fess . 'the Program Suppliers should get a approach was to avruzding the Canadian

generated for two major sports stations; minimum of 15%, us welL pxogram Chdmants their share of 3.75% royalties.

WSBK nnd WPIX. dechned between the Suppliers Reply at 26,:n.12 " =
.

':.:- "Wus the Panel's ermr in awarding the

mcond accounting period of 1983 and 'in reply, the Canadian'Claimants'anadian Claimants more than 100% of

the cond accounting period of 1992, argue the following: (1):JSC did not ..their fee generation, or was the ermr in

nnd the relative position of ull 'ake n 30% dahn to the Canadian .
- 'ing to allocate u shaxe of the

superstutions other than WTBS and .. Claimants'llocution of the 3.75%.Fund Canadian's 3.75% myalties to JSC and

WGN dropped I'mm 22% to 16%. 'uring the hearings or in the Sndings Pmgram Suppliers, or both?

Program Suppliers Reply Findings of . nnd uze pzicluded from doing so.novr; 't appears that the Panel's ezzor wus'act
and Conclusions of Law at 15-16. (2) it is possible the Panel mny have . not in the total amount of 3.75%

The record is further uncleir as to, foregone u strict fee generation analysis - royalties attributable to Canadian

whether the relative stzengths of WTBS 'when it came to the 3.75% Fund, anil=='. signals (0.35%),.but rather in the

and WGN were due solely to sports 'JSC mny have received its uhnze of the &, 'allocation of those royalties among JSC,

programming carried on those signals, 3.7S% Canadian.allocution uo.puxt'of the Pmgzuzn Suppliers and the Canadian

or to other factors. In sum, JSC's increase the Panel gave JSC generally for Qaimants. As the Canadian Claimants

arguments concerning its 3.75% '3.7S%; which is pezznissible if fee —:..point out, the Panel did not follow a

evidence depended upon the Panel's generation is not required; (3) but if fee strict fee generation analysis for any of

judgment in ascertaining their merit, genemtion is xequized, it should bu ., - the claimants in determining Basic

und that judgement should not be ' required ncmss the board;including . Fund awards, and actually awarded pBS

disturbed. PBS whose fee generation'in.the Basic . an amount that was two und.a half times

2. The Canadian Claimants'1991 and 'dnd ranges from:2.1% to 2.5%, -: the amount generated by PBS signals

x 992 3.75% award. JSC claim that the depending on assumptions; not the .',. under a fee generation analysis.

Panel ezzed by avrurding the Canadian 5.75% the panel nvruzded it. Canadian Canadian Claimants Reply at 8. The

Claimants an amount of the 3.75% Fund Claimants Reply at ~. '. 'ward of 0.35% to the Canadian

that exceeded the 3.75% royalties paid The 'ster lnquized hovr the Panel Claimants for 3.75% royalties is not at

by cable operators during 1991-1992 for calculated the Cunadian Claimants 'reat variance with the 0.31% the
Canadian signals. JSC Petition to Modify award. She asked "if the Panel intended Canadians requested, and falls within

at 18-.19. JSC begin'their argument by to make an nllocati6& to the Canadian the zone of reasonableness. See,

noting that in making its award of the Claimants of the Basic Fimd on the basis ¹tianal Association ofBroadcasters v.

Basic Fund to the Canadian Claimants, 'f fee generation, did it also intend to . CHT, 772 F.2d 922, 930 (D.C. Cir. 1985).

the Panel seemed to accept the fee make an allocation to the Canadian - 'he ezror committed hy the Panel,

generation analysis proposed by the Claimants of tht. 3.75% Fund on the 'herefore, rests in its failure to properly
Canadians. Report at 140-141. basis of fee generation," nnd, if so, how allocate the 0.35% of 3.75% myalties
According to that analysis, carriage of did "the Panel account for the award to generated by Canadian signals among

Canadian stations in the United States the Canadian Clients being greater JSC, Program Suppliers and the
accounted for 1.95% of the royalties in than their fee generation of 3.75% - .. Canadian Claimants.

the Basic Fund, and is 56% attributable royalties." If the Panel did not intend to In allocating the 0.35% share of

to Canadian programs, 29% to sports use n fee generation analysis,'he 3.75% royalties among JSC, Pmiizam

programs, and 15% to U.S. movies and Register inquire@1 as to the basis used by'uppliers and the Canadian Claimants,

series. Report at 141. the Panel. Certified questions 6-C, 6-D, the Panel's appmach used in making the

Since it appears that the Panel und 6-E. Basic Fund award to the Canadians is

accepted the fee generation approach for The Panel replied by stating in adopted. The Panel found that 29% of

the Basic Fund, JSC reason th'at the response to all three questions that the'he programming on Canadian signals

Panel should have followed the same allocation of 3.75% royalties that it was attributable to JSC, and 15% was

approach in evaluating the 3.75% Fund. made to the Canadian Claimants "was attributable to Program Suppliers.

JSC Petition to Modify at 19. However, an error." Respcnse at 5. The Panel did Report at 140-141. The remainder
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(56%) was attributable to Canadian
Claimants. Id. at 141. There is no reason
to expect that these percentages would
be different for Canadian signals paid
for at the 3.75% rate, and the parties did
not present any evidence to indicate
such. See Canadian Claimants Findings
of Fact at 82-'83, 96. Those percentage
are therefore used to adjust the
allocation of the 3.75% Funds for 1991
and 1992. The Gnal allocation of those
funds should be as follows: ti

Program Sttppliers ........
JSC ...............................
NAB ...............................
PBS.

Devotional Qaimants ....
Canacftan Claimants .....

3.75%
royal
56.0131375
31 2299325
7.1625000

4.5000000
0.9072500
0.1871800

sThese figures represent the final overall award
which includes the Music Claimants settlement.

3. The Canadian Claimants'1990
3.75% award. JSC note that on pages
142-143 of the Panel's Report, the Panel
announced its decision to award the
Canadian Claimants 0.35% of the 3;75%
Fund, but is silent as to whether that
applies to 1990-92, or just the years for
which the Canadian Claimants had a
controversy, 1991-92. JSC Petition to
Modify at 21. JSC ask the Librarian to
clarify that the Panel's intent was
simply to make an award for those years
that were in controversy. Id. JSC further
ask the Librarian to reallocate the
Canadian Claimants'hare of the 3.75%
Fund among the other claimants, in
proportion to each claimant's share of
the 3.75% Fund. Id. at 21-22. JSC's
motion is supported by NAB which asks
for an increase of 0.03% in its 3.75%
Fund award. NAB Reply at 24.

In reply, the Canachan Claimants do
not claim more than their settled
amounts for 1990, but want a
declaration that their settled amount for
1990 is assuzed in both the basic and the
3.75% Fund. Canadian Claimants Reply
at 7, n.4.

The Canadian Claimants reached a
settlement with all the other parties of
their claim for 1990 in which they
received 0.75% of the Basic Fund and
0.25% of the 3.75% Fund. The parties
notified the Librarian of this settlement
and it is assured, as a matter of law.
Therefore, the Panel did not have the
authority to alter the Canttdittn
Claimants'hare of the 1990 3.75%
Fund. Moreover, the Panel does not
assert such authority. Report at 142-
143. Accordingly, the awards listed on
page 142 and the allocation table on
page 143 are read as making an award

of 0.35% of the 3.75% Fund to the
Canadian Claimants for 1991 and'1992
only.

However, haying concluded that the
Canadian Claimants'ward in the
3.75% Fund for.1990 is, as a matter of
law, 0.25%, the to@ allocation for the
1990 3.75% Fund is now 99.90%
(excluding the Music Claimants
settlement), arid an adjustment must be.
made..JSC ana NAB have asked that the
adjustment be pro rata among the other

. claitnants that have entitlement to the
3.75% Fund. This is the proper basis,
and the reallocation should be made
accordingly.

E. The NAB Award
. 1. Program miscategorizati on. NAB
argues that the pane)acted arbitrarily in
failing to correct the Nielsen study for .

miscategorized programs when it
awarded NAB a percentage equal to its
viewing share. NAB Petition to Modify
at 2. NAB notesthat the Panel
concluded thai "NAB's programming
was previously undervalued" by the
Copyright Royalty Tribunal in its 1989
cable distribution, and then stated that
"NAB (programs) attracted and retained
subscribers at a:level equal'to.its ..

viewing." Report, at 112-113.
According to NAB, the Panel considered
that a percentage equal to NAB's
viewing was 7. 5%, halfway between the
range of 7% to 8% which the Panel
found'was NAB's Nielsen viewing for
1990-92..Beca.tse the Panel intended to
award NAB its Nielsen viewing share,
NAB contends that it should have
corrected the study for miscategorized
programs which properly belonged to
NAB. Id.

. NAB 'notett that.when the Tribunal .

considered.the relative weight to assign
the Nielsen study, it Grst corrected the
study for all pc rceived deficiencies and
miscategorizat ons. Id. at 4. The Panel
failed to do this, in NAB's view, and
was wrong when it stated that it was
"unpersuaded that the criticisms
involving miscategorization and
nonresponse rr te have any real
measurable effoct on the validity of the
results." Report at 42-43. NAB states it
offered the measurable effect of the
miscategorized NAB programs, and that
the Panel was arbitrary in ignoring this
effort. Id. at 5.:~t, NAB argues that the
Panel was part cularly arbitrary in
cB&8garding tII t! Intscategorlzed
programs becat tse, with one exception,
NAB's evidence on their
miscategorizati on was not challenged.
Id.

The one pro( .am catogorization that
was challengec. concerned "National
Geographic Ex;.:lorer." Id. at 7-10.
Program Suppliers asserted that

"National Geographic Explor'er" was
syndicated as "National Geographic On
Assignment." Id. at 8. NAB asserts that
"National Geographic on Assignment"
is a re-packaged, but separate program
from "National Geographic Explorer,"
and although "National Geographic On
Assignment" is a Program Supplier
syndicated series, "National Geographic
Explorer" remains a station-produced
pro@am belonging in the NAB category.
Id. at 9.

Program Suppliers disagree with
NAB's conclusion that the Panel
intended to award them their viewing
share, and disagree with NAB's
assertions regarding "National
Geographic Explorer." First, Program
Suppliers question NAB's assumption
that the Panel gave NAB a one-to-one
correlation between its Nielsen Ggures
and its Gnal award, noting that at an
earlier section of the Report, the Panel
referred to the Nielsen study "merely as
a reference point and not as an absolute
value." Program Suppliers Reply at 3.
Further, Program Suppliers argue that
NAB did not carry its burden to show
the Panel how the miscategorizations
affected the Nielsen numbers, because
NAB did not give the Panel a Gnal
exhibit with all the numbers calculated;
absent such a showing, the Panel could
properly reject NAB's argument. Id. at
5-7. Second, Program Suppliers assert
that "National Geographic Explorer"
doss belong to the Program Suppliers
category unde: a Tribunal exception for
a program produced by or for WTBS
comprising predominantly of
syndicated elements. In addition,
Program Suppliers assert that there are
two programs, "Night Tracks" and
"Thirty Years ofAndy: A Mayberry
Reunion," that were improperly
classified as station-produced programs
belonging in the NAB category when
they should have been classified as
syndicated sh'ows belong in the Program
Suppliers category. When the effect of
"National Geographic Explorer," "Night
Tracks" and "Thirty Years of Andy: A
Mayberry Reunion" are added together,
Program Suppliers assert that the final
effect is a wash for both parties. Id. at
5-9.

.JSC agrees with Program Suppliers
that the Nielsen study data were taken
"with a grain of salt" and as a
"referenco point," rather than on a one-
to-one basis. JSC Reply at 49-50.
However, should the Librarian agree
with NAB that the miscategorizations
were material and deserving of an
adjustment, the JSC argue that the
adjustments should come entirely from
the Program Suppliers category because
they were originally classified as
belonging to Program Suppliers and
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should not result in a lower JSC award. because «NAB [did] little to corroborate corroborate NAB's results in the Bortz
Id. at50.. ' Bortz." Report at 112. NAB argues that, survey. In the section entitled "Analysis

One of the Register's certified
"

on the contrary, it presented much of and Award to the NAB," the Panel
uestions to the Panel asked whether -: evidence to corroborate its.results in the stated that it could not.accept NAB's
e Panel intended «to'give an award to Bortz surve'y. They include: (a) '.' proffered analogy to CNN for the

NAB equal to its share of the Nielsen subscribers'etters and calls'when reasons given by Program Suppliers,
study," and. if not, to describe what 'istant signals are dropped; (b) "" which was, that it was an unfair
other factors entered into the award., analogous demand for.the CNN cable comparison between CNN's license fees
Certified questions 3-A, 3-B. In . 'hannel; (c) actions taken by subscribers. and compulsory license.fees which are
response, the Panel stated that the 7.5% to avoid losing distant signal news ... limited by law. Report at 112. Further,
award to NAB represented the fair 'rograms; (d) independent zeArarch on . the Panel stated that NAB's evidence
market value ofNAB's programming, «parasocial interaction 'eaning strong from the Opinion Reseazch study, about
and therefore was not intended as a .... personal attachment to nevis prugrims "parasocial interaction," and about
measure of its Nielsen viewing.

' '. and personalities; (e) a 1991 study . regional clustering, was credible. But it
Response at 4. ..', ..commissioned by WTBS finding that'onetheless rejected these as justifying

NAB renews its request that it be " .-:.'subscribers value station-produced .'an increase for NAB; because it found
awarded its Bortz survey shaze of:".'newsbzeaks androther'nformational .. ':them to be at the same level as prior to
12.6%, but submits that the Panel's .-,'.-'pzogzams (i) a 199%study by'Beta "'..'.1990-92—no changed circumstances.
response confizzns that it is entitled to .. Re~ Cozporatiott~ding that '.",Report at 112. Although each and every
no less then its corrected Nielsen . '- '-.:subscribers highly value cable networks one of NAB's proffered evidence could
viewing share of 9.3%. NAB, .' - .--:"..featuring news and.nther infozzriatian; .have been described by the Panel, the
Supplemental Petition at 3-4. Program (g) sub~her valuation surveys-': -'--,'more important evidence was discussed
Suppliers counter that NAB is not .,'on'ducted for the 1983 distribution ..' suEciently to support the Panel's
entitled ta its Boitz survey results —.-,pzaogxiing; (h).evidence of clustering of. determination..
because its evidence did not corroborate distant signal 'c'azziage in zegioris 'close toth~ cult . p ~am Supphers ' .",'he~ of th 'Mti b '~ .- F. The Devotional QaUnants Aw~
Petition Reply at 10. Program Suppliers, where interest in newb of the -"": -'-',:-
also argue that the panel committed .

- .'community's gzeatert; tmd.(i) cable, -'- Panel ignored record evidence and/or
error by stating that it found NAB's '. '.:.'. operator t'estlmany, includfng operators rejected certam azguments that were
prograznming to be "previously...;.',:-'estifying fa'r other phase I'categories.; '. "em'rpted for other c]aintants, that would
undervalued" with respect to the 1989 NAB petition to Ma'dffy Attachznent A .: have supported an increased'award to
award, because the Panel cannot . ",- ot..84,'34';152 183.' ':Ã-.:. '-.-'".';. ': --»"': ':the Dsvotion&1QaiBlants .. "

reevaluate prior decisions of the CRT. '-'zogmm Suppliers counter that NAB . First, the Devotional.Qaimants assezt
Id. at 11-12. -:; „='. did nat.~tate NAB's mntlts in the ., that the Panel ezzed when it discounted

The Panel did not act arbitrarily. in ''
su'zvey." pzq'pzz Suppliers ." ".',",'.%the Bvztz survey.results for.'the,

awarding NAB a 7.5% shaze. The Panel'hazccterls'e NAB's analogy ta CNN s" ....Zkrvationil Claimants bscause, "The.
has clarified that it did not intend to ':Iiaance fam aa czeafing an unfair ":;.~-'.-. ".'.Tribunal in 1989 found; as'we do also,'.
award NAB its Nielsen viewing share, — '."';comparisa'n wit'h compulsory Ifc'en'os'. ';that the price of the programs is much
but was only using those numbezs as a, ";fee's, and that the camriarism'-vras --."'-&:,::less than.what the'cable operator is
reference point for detezmining the, ...:..:-.',".dismicced'+'the"pano( as «overstated- '. '.".wilHng to s'pend.".Repait at 130. To
award. The Panel's use of the ~ed '.ond'."of little value'."pzztgzam'-Su'pniiers. hav'e made this finding..the Devotional
"uncorrected" Nielsen numbers is also ". ~ply at 9-10 I gjgzmn'Suppliers ~t -" Qaimants contend that.the'Panel would
not erroneous, even though thoas ':-.-.NAB for nat ~thzg ony:data- -=.-':.": '-"have had to ignore the.'unrebutted
numbers were used as only a reference concerning'tlze'cctuai pzicea paid for ". -'evidence ofDr. David Qark and Mr.
point. The Panel, in addzeaoing the . '.". station produced pzagzezna:in"the.- -'--: '. - .Michael Nason who'teotified that .

miscategorizatian issue, stated that "
-,,syndication marketplace.;Id.:'at 10. They devotional programmers would .

"none of the witnesses were able to",. '. ",
. ~ state thatrta shaw audience avidity '. cazifullynegotiate to obtain a market .

articulate what effect, if any, these ';is not enough; ffmust be greateravidity pzice if a free market
alleged problems had on the survey 'tthe'n shavrn for the other'ypes of ' .'; ':."" signai zetzansmisslons Devotional
zesults," and concluded that it was' '.pzagmms~ing compared in.phase I in: '-.: Qaimants Petition'to Modify at 7-8. The
"unpersuaded that the criticisms order to get an incnL~ award..fd. " .:-Devotional Claimanti submit that PBS
involving miscategorimtion and . Lastly, pzagzttm Suppliers consider the . witness, Dr. David Scheffman, conc'eded
nonresponse rate have anyreal, pane)~s:conclusion t)tat there~ no ..'there was no reason to discount the
measurable effect on the validity of the "

chtmged circumstances as dispositive of Devotional Claimants'w'ard for any
(Nielsen] results." Report at 42-43. NAB NAB'a claim fzs n higher riwazd.-Id, at '.supply-side".considezations. Id. at 8.
did not present any evidence to the '10-'11; .

'": '.-.;.--- ~..'"-;: -'-:-: ':=".i.-. The Devotional Claimants further
Panel as to how the programs which it JSC submit that if the Librarian . '.... contend that to discount their.award for
alleges are miscategorized would change beHeves NAB s]]auld get an award equal 'ack ofpricing is another way of saying
its Nielsen numbers, and NAB's post- to'its Bortz result's, so should JSC. JSC '. that&eir award should be discounted
hoc rationalization in its Petition to 'eply at 51. Thi ~ Canadian Claimants . for lack of "hazzn.« Id. But the Panel ze-
Modify is not acceptable. See, Citizens state that if the (dbrarian baiiovos NAB's evaluated «hazzn« in this proceeding
to Preserve Overton Park v. Valpe, 401 avvard should b-: upwardly adjusted, and found all claimants equally harmed.
U.S. 402, 419 (1971). that should not affect the Gmadian '- Therefore, the Devotional Claimants

2. Corroboration of the Bortz survey. Claiinants'wzL4 because no NAB 'ontend, the Panel acted illogically
NAB claims that the Panel arbitrarily programming was shcram on Canadian when it continued to discount their
rejected its evidence corroborating the distant signals. Gmadian Claimants . award for lack ofpricing. Id.
Bortz survey. NAB claims that the Panel Reply at 10-11. ' - 'Program Supphers reply that there
stated that it would not award NAB the The Panel dici not act arbitrarily in was countervailing record evidence to
results it received in the Bartz survey, rejecting NAB's evidence purporting to rebut the testimony of Clark, Nason and
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Scheffman. Program Suppliers Reply at 'nalogous cable channels, Program . 'discretion to consider one cable channel
33-34. JSC contend that while the Panel Suppliezs assert that the Family . analogous to one claimant, but find that
discounted the Bortz survey results for.. Channel consists more ofmovies and . another cable channel is not.analogous

the Devotional Claimants by 2-3%, it .
-. tele'vision se'ries than devotional, to another claimant. Program Suppliers

discounted the Bortz survey results for pzogranuning. Id; at 39.
'

- and JSC give creditable reasons why the
the JSC by 7-10%, and both are equally; . JSC also argue that the 1989 Nielsen Panel made its distinctions concerning
illogicaL However, in the JSC's view, study'and the 1990-92 Nielsen studies the Devotional Claimants. While the
the Panel acted within its'discretion to. aze not coin ble because they are . Panel's explanation was less than .

weigh the evidence, and this weighing based on different methodologies. JSC compelling, in its section called
is not subject to review. JSC Reply at 47. Reply at 48. NAB agrees with the - "Analysis and Award to the Devotional .

Second, the Devotional Claimants -„Devotional Claiinants-that the Panel - 'Claimants]," enough can be gleaned
contend that their evidence, '.'.". ignored their evidence corroborative of from it to support the conclusion that
corroborative of the Bortz survey was " th'e'Bortz survey, just as the Panel ','.: the Panel rationally weighed the
ignored by the Panel while similar . '..'gnored, NAB.~, NAB's differences in seemingly similar
evidence was credited to other parties. corrobdzative evidence, and thatboth'or

example, the Devotional Claimants the Devotional'Claimants and NAB Third, the Panel did not act arbitrarily
assert that: (1) while the Panel credited ', 'deserve higher adjustments for'heir - — in reaching its conclusion that the
PBS for its increased share in the ."''."- corroborative evidence. NAB Reply at . awird in the BasicFund to the
Nielsen study, the Panel did not credit . 26. '",=.':„-.: . ', "'.;. -'.. '.'Devotional Claimants should be 1.25%
the Devotional Claimants for its ., " " Third. the Devotional Clemente::because it found in the findings of fact
increased share in the Niels'en study;-(2) '. contend that their fee generation 'hat "the specialty station royalties for
while the Panel credited the JSC for the 'nalysis for rehgious specialty stations -. the three years at issue represent less
testimony of cable operators Myhren —, '.was ignored~ and that there is no basis, than 1% of the total royalty pool, and
and Magiio on behalf of sports, the . -'or.the Panel to have given the,~-:,, aie'thus consistent withDevotionals'anel

did not credit the Devotional "'-".,,Devotional Chnmants a'different award- '. low viewing shares'." Report at 129;
Claimants for the testimony of cable-:„::,In.the'Basic Fund and:the'3'75% Fund'Further', the Panel incorporated by
operators Engel and Searle on behalf of -:,'evotional Claimants Petition to'Modify. -zefezence the Tribunal's reason for
devotional programming; (3) while the .

''. at44: - '~':- ':-.";f',.-"4 ''.z='-'.~:;-'-'-".-'-...''='"-:- '.".'giving the'DevotionalClaimants.'anel
credited the JSC and NAB with .;

"":. ]Pzogiam Suppliers'c'ontend thatthe: disparate awaids hHhe basic and the
their showings related to the intensity or. ~ty station fee generation ~y~ ''3@5%'Funds that is, that religious
avidity of viewership, the Panel did not -. was~by'™ane4 but discountzx",:,-'specialty stations are'not paid for at the
credittheDevotionalClaimants' "'''" 'Fuztherf thespecialtystah~ ...~'. — -'.-':"."3.'75%rate,aridtheiefoze,the
evidence of avidity of viewership; (4) - ..' genemtion analysis ahzn 61he-barn &~ .:Devotional Claimarits 3.75% Fund
while the Panel credited the JSC and .-':why the Panel gave a~erent award,to 'waid should be'coirespondingly
PBS with the marketplace value of - ':.~~.the~otional Cinfzzumts m the Bas

.
~"- 'reduced. Report at 142.

Is, ~d ~....:,~Fund and+a 3.
ESPN and Arts and Entertainment, the"-'.: elty atations ore.zzever cairied at: ..'.'G The Canadian.Claizriants Award .

Panel did not credit the Devotional ',~.'the 3'75%-zatL'rogram Suppliers reply': .In her review of the Panel's Report,
Claimants for the marketplace value of '-'".:at"3~'SC'znaksja the same point ..:-'he Register'discovered what appeared
such analogous program channels as the:. - jtzstifying the dISazent awards to the. - .,to be a discrepancy in the Basic Fund
Family Channel and the Faith and- !'j~ozvotional Claimants in the Basic Fund award to the Canadian Claimants.
Values network; and (5) while the Panel". tmd the 3 75%'Fun'SCReP)y.at 49.. '.Specifically,'the'Report contained
gave increases to all other parties who ..::The Panel ifid not act arbitmn y in its language indicating that the Panel
relied on the Bortz survey—JSC, NAB,::.n mzI to tho D ~~~~+.. ".'-'would award the Canadian Claimants a
and PBS—'it gave no incraacs to the,''.'-First tho Panel did no @.:+ ~~g:. - 1.1%'share of the Basic Fund, but then
Devofional Claimants, the only other ..'ts conclusion'tjmt the'Price ..- '"." ''-.-. awarded the Canadiaii Claimants only a
party who relied on the Bortz survey, ';Devotional Programs is,lees~wh t

. -.1-.0% share. The Report stated:
Devotional Claimants Petition to Modify. the cable opozntara state in the.Bortz
at 10-14.: .'-...- . r:-.. '.'.-.;,'survey they ore vzIIIIng to spond, The ''"'More specfftcally, the Canadlsris'daim that

p y, gram Suppliers note that.' anol mcde findfngs hued on record
the Nielsen figures for 1989 cannot be ..: evldon'ce in ou 'f this conclusion ': ~b, JSC shMd ~m 29%
compared with 1990-92 because of the . 'hen it recited the criticism offered by., suppliers should zeceive 15%, and the
change from a diary-baaed study to a . '.the Program Suppliers that "D'avotionals- hZance (56%) should be allocated to the
meter-based study. Therefore, instead of 'ay stations for air time and arguethis " Canadians. This 56% ts equal to 1.1% bf the
concluding that the Panel should have practice indfctil eo a lower vilue for.
credited the Devotional Claimants with .:,devotional prof nmuning'conipared with .. ~". mel Rl' that &e lysis fm s

an increase in their Nielsen share, the -'thzzz pzzxzrams."'Report at 129.'ane]ezzed when it credited PBS with -:;Sccontf;.the I'anol did not act
an increase in their Nielsen share. - ': arbitrarily m ccnsidezing what appears pzbgzsmming at.3%. This numbar is totally .

Program Suppliers Reply at 37. Further, to be afznflar ov (dence differently When unzettbble as Mr. Bbztz suggests that tho
Program Suppliers state that the ' dacron-mclcztg body weighs .. ". " mnall numbers bze - bib Of betb8
Devotional C ants mathematically evidence, it ma y often decide to accept bccamtelymebsuzmL The other quanzttsztve

exaggerated their increase in the Nielsen one piece of em dence but reject another, evidence ws have is the fees generate
study. Id. In addition, Program even though thr~ appear simi]ar -- While there is a great deal bf criticism,

Suppliersarguethat theopinion - Anderson v. BezsemerCiiy;470U.S. paztt sryhypTv.cbueezningacceptance

estimony of the cable operators was not 584 574 (1985) For example
rejected but was discounted foz'ot within the Panel's discretion.to accept
being quantified by the Devotional the testimony of one cable operator, but we allocate 1% of the Basic Fund to the
Claimants. Id. at 38. As for the not another. It is also within the Panel's Canadians for the years 1991 and 1992.
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Report at t40-141. ': ...., ".Having.clarified that it was the. marketp]ace adjustments, are not
'Panel's intention to award the Canadian accurate. Unlike the other claimants,

". 4 +p angu g '+ P~
. 'a]manta 1.0% of the Basic Fund, the. PBS does not.receive an award from the

cert]fied questions to the Panel to, -award.is zeasonab]e..The Cooyright 3.75% Fund because none of its stations .

determine its intent. The Register: Roya]ty Tribuna] was secor&fed a .
-" are

carried

b cab]e operators at the
inquired as to whether the Panel ..-; -substantia]]y broad "xone of ... ': 3.75% royalty rate. Thus, pBS on]y
intendM "to make an award to the ",. xeasonab]eness". in mak]ng its .'eceives an award ]rom the Bas]c Fund,
Canadian Claimants on the basis of fee determ]nat]ons, see iVation~ .: which represents about.75% of the tots]
genemfion," snd, if so, how did the .,'ox/on ofBroadcasters v.- CRT; 772 roya]ty poo] (the 3.75% Fund
Panel "account for the 'discrePancY .='..F.2d 922 (D.C. C]r.'1985), and the-' . representing the other 25%). An award~mn 1.1% and 1.0%." ~fied, "- Canadian.Qa]ments'ward fa]ls wit]nn of 6% of the total roya]ty fund (wlzich
uestions 5-A, 5-B. Finally, if the Pane] 'h]s xone;s]nce they zece]ved 0.75% in represents pBS's adjusted Boitz share) is
id not intend to use fee generation, the, 'he 1989 d]stribut]on proceeding and on]y 6% of 75% of the tots] fund, since

Register inquired as to what other were gpqgggfjng 1 1% in t]ns pBS zeceives no 3 75%
factors went into the fashioning of the - "proceeding.'Further, as JSC corieclgy award of 6% actus]]y works out to be
award. ''

..::-;point'out, there isnothing in either the less than 6% when the total fund is .

In response, the Panel stated that it Panel's Report or Response to the . ":.considered. PBS therefoxe submits its
"did not wish to use a fee generation ', cert]fied quest]ons that indicates that 'ward must be raised to roughly 7%
method." Response at 5. Instead, the ''he:Panel accepted-the Canadians'ase toti], so  t its award when the total
Panel noted that while the Canadian .

"
in ]ts entirety and intended to award .. 'oyaltypoo] is considered amounts to

Claimants requested 1.1% of the Basic them their requested share of 1.1%. '"..-. 6%. PBS Petition to Modify.at 6-8, 12.
Fund, it was "(our] collective judgment H ~. ~"~Ad. '.........In the 1989 proceeding, the Tribunal .

that,b ~onpastp~ng,m K ' ~ t .; -: -re]~this~ant,ne- gth.tthe
increase of one-third (fmm the 1989 ',PBS makes a technically complex 'Borhr. survey did not require cable
percentage] was a sufficient increase, so" ent a]]eg]ng that the Pane] a'cted operators to allocate value to pxogram .

[we] concluded that one pexcent was the axtntrari]y in not adjusting its Boztx.
''

'.categories based on their actual.
appropriatemaiketp]ace value."Id.The s]umz]n'th]s g';PBS~bmits: compulsory.]icensecopyrightpayments,
Panel concluded by stating that "[w]hi]e that the'Pano iihould have made an' " '. ~butrather based on a hypothetical
we tried to distance ouros]ves &om the. upward adjustment in its award t'0, '-. 'programming budget, 57 FR-15286,
fee generated [sic] method, by the fizst "cccount for the-fact that it does not ": ":."--15295 (April 27; 1%8). 7he operators
sentence in the second quoted -. ='.xeno]ve anyxoyah]es in the 3 75% Fund. " were therefoxe allocating PBS
paragraph, we certainly used that - - -']though:PBS made a a]m]]ar ''' ..-'-.-~; percentage of the progxaznming budget
method in reaching our conc]us]on." IzL edjustmont.argument to the~buna].]n'; .-an.100% of the xoya]ty funds in this

The Canadian C]a]manta azgue that it 'o 1989 pxoccscjingt which.was. '~-'",."Pxoceedinj not the 75% of the funds
was error for the Panel not toouse the fee.' y.+j

, ... nxguco that it'precmtbd new ovidence:" - -....':::PBS now submits that it has presented
Canadian C]a]manta 1.1% of the Basic . sxzd orgtment for adjustznent in this . '.'-'.-.& reconstituted vezsimi.of its adjustment

, Fund ~use cathe p~e]ts~riand': Pxoczzsd]ng," thexeby Pzsc]uding the .;-.argument in this Proceez]mg, arguing
Response indicate thit they accepted,Panel &am proper]y re]ying upon the 'that not only is it entitled'to an

, «,~Tribuxza]'s reject]on rat]one]e; '- -....': ..-adjustment of the Bortz xesults, but thatP ~ - "'he Pane]'s ana]ys]s of its award to . e]].parties must be adjusted upward.conc uszons...." Gmadian Claimants - PBS ]z-g]ns.w]th an exam]nat]on of the .,PBS PMt]on to M~ at 10. The Pane
.- xnw mmlxzzs from the Bort'urvey for 'e~ted this argument "for the sameSupplemental Petition Reply at 3;

upp ™ .. the PBS category: 2;7% ofthe xoya]ty rsacon given by the Tribunal in the'1989Petition at 2-3. Further, the Canadian I d for 1990.,2 9% for 1991 and 3 p% ~ R ~ t 124 PBS~
prohibited from reducing'the Canadians
award in any way "because no party -made by PBS for adjusting these " ';.'-:/sunnite that it has presented a new-
soug t its ~nrem." ~a@m numb'exs zzzzward The first adjustment argument with attending evidenceClaimants Supplemental Petition at 2. vvas corn g c t]]cd the 2exo value +~g how the ~m~m' of

In zeply, program Suppliers challenge . methodo]ogy', which attempted to '::."- the Basic Fund inust be adjusted'heCanadian Claimants contention that account for the c ~b]e operator:. - ' " upwards to reflect their true Boxti
their award cannot be reduced, noting respondents in

tlute

Borts survey that did shares. Id. at 11.'hatthere is no statutory provision in nott actus]]y impzxt a distant PBS s]gna]. NAB concurs with PBS's logic, and
the Copyright Act, unlike the Natural The pane]accepted this adjustme'nt, beHeves that they; too, are entitled to an
Gas Act and Federal power Acts, which .though comewhs t,xe]uctant]y. Report at upward adjustment. NAB Reply at 24.
preclude the Librarian from considering '123'("Tho automat]c~ ox(justmont .JSC states that.ifPBS's Bort'hare goes
an issue or award not raised by the pxopexx] by Dr,!'a]r]ey tzoub]es the . up, its share must increase as well. JSC
parties. Program Supp]lors . 'ano].').~ Pox to] thon ann]ysod PBS's,'eply at 5152. Devot]ona] Claimants
Supplemental Petition Reply at 2-3. JSC ono]ogous markoqz]ace adjustment do not address PBS's argument. The
submit that there is nothing in the argument, giving that credit as we]L Id. Canadian C]a]ments and Program
Panel's report or responses to the F]na]]y, and th]s is s]gn]ficsnt to PBS's Suppliers object to PBS's position,
certified question that indicate that the c]a]m ofazbitzary act]on, is the panel's - submitting that it is nothing more than

'Panel accepted the Canadian Claimants' handling of PBS'.z proposed adjustment a rehash of the argument made to the
evidence in its entirety, and that to to account for its sero award in the Tribunal in 1989. Canadian Claimants
request the Librarian at this stage, and 3,75% Fund. Reply at 13-14; Program Suppliers
not in the initial petitions to modify. for PBS's position is the following: The Reply at 11-12. Program Suppliers
an increase in award is untimely. JSC Boxts survey numbers, even a]ter the argue that PBS's asserted difference
Supplemental Petition Reply at 7-8. sero value methodology and analogous between adjusting only its share of the
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Basic Fund in the 1989 proceeding, and years and had presented'different done in this proceeding-by
adjusting all parties share in the current evidence for each year to support those consolidating the 1990, 1991.and 1992
proceeding, is "a distinction without requests. See, e.g., Direct Case of JSC cable royalty funds into a single
substance." Program Suppliers Reply at - (requesting Basic Fund awards of 3rI% proceeding. 60 FR 14971 (March 21,
15. They note that no matter the 'for 1990, 33% for 1991 and 35% for, .- 1995). The statute is also silent as to
adjustment, the Panel did not accept 1992).: . 'hether, in a consolidated proceeding,
pBS's Bortz share as determinative of its The Register certified a question to a unified award may be made. At the
award, nor did it announce an'intention the Panel regarding its dernsion to make beginning of this proceeding, it is
to do so. Because it did not accept Bortz a uni6ed award The Register asked apparent that the parties assumed that
as determinative, PBS's post-Panel .-. whether the Parties had stipuhited that the Panel would be making separate
adjustment is not proper. Id.

' 'hey wanted a um6ed award for the awards to each of the claimants for each
The Panel did not act arbitrarily in period, and if m, where.was that in the 'f the three years, since they presented

rejecting PBS's Bortz adjustment for the record. The Register then asked if the . separate evidence for, each year and
same reasons articulated by the Tribunal parties did not co sbpuiate, what were. requested different percentages of
in 1989. Whether an adjustment in the„...„, the.reasons supporthrg the Panel s .=-" -::=''; royalties for each year. However, that

':.Basic Fund award is matS for orily one-'~decisforr,"Certi6ed:questions'2-A':2=B .— assumption apparently changed
Party (PB ), or all parties;the approach:,'and 2-'C. '.— 1;:":-"~ ":.-'i ''-."-' ': "-'= somewhat durmg the course of the

unchanged. As in the 1989 propeeding. ~ Partias &d~ the Panel during the Parties contmued to present evidence
Bortz did not ask cable operators to base course of the ~ings that the Panel for separate awards in their proposed
their program share allocation accordmg could either aiake three~ awards or 6ndm . See Pro d Findin ofJSC.
to the royalties they actuaHy paid. Thus, one combined swan The Panel chars the

g PBS Programming a ", Iauer, The Paasi cannot Point spectfically to F~~ m its ~P~ to the ~fied
specific share, a cable operator did not 'a Page in the record.that says that. It is not: questions, the Panel stated that a

hd,eintoa~~tthatits~tedsh .'~th twh th tgm~mt~~d rep t tionwm~ed~gthe
,only apphed to the Basic Fund and not .

the court epprrtee recorded that stateinent. course of the Proceedings that a unified

the 3.75% Fund, smce PBS does not '- H~, thepanel'suade md gh ... avrard.could be made. None of the

receive a 3.75% sh . The Bortz survey . ~p A y~~~n~ of &e. parties have challenged the accuracy of
numbers therefore do not necessarily . -:..., . '', the Panel's statement in their
require the adjustment rlemanded by ~ '

. supplemental petitions.
PBS. Thus, the Panel was reasonable in . 'urIirislngiy none of the Parties . - .. It is telling that none of the parties
adopting the Tribunal's 1989 rationale commented upon the. ~e s.~~ in have challenged the Panel's uni6ed
because PBS's argument, and the design either their +PPhm'~~ P 6~ or award, even when expressly presented
parameters of the Bortz survey, were . ~lies .. '.': .. -:.':.=.'-. -'-" --'".:the opportunity to do so an two
fundamentally the same. '~ ~ Py g ~ 'ccasions thr'ough th'e original and

Furthermore, as Program Suppliers mmb~es ~t the Copyrig t OKm supplemental pefitions to modify. The
correctly note, the Panel did not state ~ co ~~le~ P~h~, cable royalties involved.in this
that it was using PBS's Bortz numbers ' fe ~~~y ~.~'++ ',.":-. 'roceeding are, ofcourse, their money,
as the sole means of determining its .'.di~6~ of~ ~'~~ ..'nd apparently none of them have a
award. In fact, the Panel awarded PBS - ~~~J+y'~~ . '....problem with the unified award.
a share that is less than the unadjusted '' claims t &e p~~y~+~h™ - gacause the statute is silent it cannot be
Bortz survey numbers. Had the Panel ', '..;.Die ~~am +~~~~y' '- 'aid that the Panel acted contrary to the .

~tedthatltwasattemptingtoa~ - Wh~th~~noc -t mmM th .: 'fd,'BS

its Bortz share, then PBS's .'; entire year's fend is distribute4L Where -:Provisions of the Copyright Act.

argument might have some validity.. there are controversies. the Librarian o '
1 ct d b ~1 h H f N

However, smm the Panel did not, it d;d Cong ~vmm a CARP to.~lve ane acted m it ly wh~ all of the

requested adjustment.. The statute describes the distribution supP~ed, ifnN in fac requested the
of royalfies in Mtms of an annual making of a unified award.

I. The Umfied Award . 'iocess. The statute is silent as to .'"
C ncIusfon

One issue that troubled the Register in whether more'ban one year's fund may
her review of the Panel's Report was its be combined into a single distribution For the above stated reasons, the
decision to make the same award to process. Both the Library and all of the Register recommends-that the following
each party for all three years, Report at parties in this.vroceeding believe that a should be the percentages for
26, even though some of the parties had consolidation &&f proceedings is distribution of the 1990-1992 cable
requested different awards for different permissible an 9 proper, and thatwas, compulsory license royalties:

1990:
Program

NAB .... ..........................
Music Claimants .............
PBS ................................
Devotional Claimants .....
Canadian Claimants .......

1991-1.992:
Program Suppliers .........
JSC ........ ..............;........

52.6336250
282355000

7.1820500
,. 4.5000000

5.5049750
1.1938500
0.7500000

52$250000
28.1725000

3.75%

56.0125439
31.1605620
7.1688409

. 4.5000000

0.9080532
0.2500000

56.0131375
3'1 2299325

Syndex

4.5oooooo,

95$000000
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NA

P
Dev
C

7.1625000
45000000
5A912500
1.1937500
0$550000

3.75%

7.1625000
4.5000000

0.9072500
0.1871800

45000000

II. Order of the Librarian ofCongress

Having duly considered the
recommendation of the Register of
Copyrights regarding the report of the
Copyright Arbitration Royalty Panel in
the distribution of the 1990-1992 cable
royalty funds, the Librarian of Congress

fully endorses and adopts her
memmendation to accept the Panel's
decision in part and reject it in part. For
the resoons stated in the Register's
recommendation, the Librarian is
exercising his authority under 17 U.S.C
802(f) and is issuing an order setting the
distribution of cable royalty fees. Aibtr

deducting National Public Radio's
0.18% share per its agreement with the
other parties to this proceeding, IT IS
ORDERED that the 1990-1992 cable
compulsory license royalties shall be
distributed according ta the following
percentages:

1980:
Program Suppers ........
JS
N
M
P
Dnsnlntne c snnsnls ....
Canesnn clnnnsnls...

1891-1992: .

Pto9ram StntfIsle
JSC
NAB ...
Metic Claintnne .=
PSS --...,.
Dovattonal Claansnts ....
Cesneln Clnnnens .=--

52.~
282355000
7.1820500

.. 4$000000
55049750
1.1938500
0.7500000

52$250000
';-2L1725000

"-.="7;1825000
....'$000000

5.4912500
1.1837500
0.8550000

3.7&Vs

5S.0125439
31.1605620
7.1888409
48000000

0.9080532
02500000

56.0131375
312299325

...7.1625000
4SOO0000

0.8072500
0.1871800

Synctex

9590000K

4$00000C

As provided in 17 U.S.C. 802(g), the.
period for appealing this Order to thd
United States Court of Appeals for the
District of Columbia Circuit is 30 days
from the effective date of this Order.

Dated: October 22, 1988.
So Recammended.

MasyMh Peters,
ftegister ofCopyrights.

So Accepted and Ordered.
James H. Blilingan,
The Librarian ofCongress.
IFR Doc. 96-21573 Piled 10-25-88; 8:45 am]

ccllco cone 141~

NATIONAL CAPITAL PLANNIZICI
COMMISSION

senior Exccutlvo scrttloo; Pcrfort~x3
Rattle+ Board; Raeburn
ACSCY: National Capital Planning
Commission.
ACTIOIM: Notice of Members of Senior
Executive Service Performance Review
Board.

SULt5ARY: Section 4314(c) of Title 5,
U.S.C. (as amended by the Civil Service
Reform Act of 1978) requires each
agency to establish, in accordance with

tiono piescrfbed by the OEce of
Personnel Management, one or more
Perfonnance Review Boards (PRB) to
mriew, evacuate and mehe 8 Saal
.recommendation on perfonnance
apprnisnla assigned to individual
members of the agency's Senior
Executive.S ftvlce. The PRB established
for the Nati . nal Capital Planning
Commimicn 1 also mahta
recommendations to the agency head
regarding S D Performance awards,
ranhs and bnnuam and recertification.
Section 4314(c)(4) requires that notice of
appointmer.t ofPerfonnance Review
Bcxtrd members be published in the
Fcdaml Relgobz.

The follcrlvtng percons have hem
appointed tv serve as members/
alternates a f the Performance Review
Board for tie Nitionnl Capital Planning
Commisaicxt: Reginald W. Grifith,
Eugene Kin low, Gary F. Davis, Patricia
G. Norry, Patrici Cornweli-Johnson,
and Hilda I;adriguez, from October 28,
1998 to October 28, 1998.

DATR Octol ~sr 28, 1996.

FDR FURTHER NFORMATICII CONTACT:

Connie M. pshaw, Executive Officer,
National Ct pital Planning Commission,
801 Pennsylvania Ave, N.W., Suite 301,

Washington, D.C. 20576, (202) 482-
7213:
Sandra H. Shapiro,
General Caansel.
(FR Doc. 96-27601 Filed 10-25-96; 8:45 aml
ttCLtata Caaa lsa84rnat ~

NATIONAL SCIENCE FOINIDATION

Adttlaor)f Panel for Cell Biology; Notice
of Ksa5ng

In accordance with the Federal
Advisory Committee Act (Pub. I 92-
463, as amended), the National Science
Foundation announces the following
meeting.

Name: Advisory Panel for Cell Biology
(1136)—(Penal B).

Date and Time: November 13-15. 1998,
8QO am. to ex)a p.m.

Place: Room 340, National Science
Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230.

Type ofMeeting: Clo:ad.
Contact Person: Dr. Eve Barsk or Dr. Eliot

Herman. Program Directors for the Cell
Biology Program, Netional Science
Foundation, Room 655 South. Arlington, VA
22230. Telephone: 703/306-1442.


